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REPETITIVE STRESS INJURIES AND
THE COMPUTER KEYBOARD: IF

THERE STILL IS NO CAUSAL
RELATIONSHIP BETWEEN USE AND

INJURY,
IS IT WISE TO WARN?

by CRAIG T. LILiESTRANDt

I. INTRODUCTION

In today's modern workplace, computer monitors and keyboards are
as common as the copy or fax machine.' It is therefore not surprising to
learn that the fastest growing category of workplace personal injury
claims is coming from an epidemic of repetitive stress injuries ("RSIs").2

Repeated, long-term trauma to the hands and wrists through the use of a
computer keyboard, for example, allegedly cause RSI. 3 Office workers
and journalists who seek to tie the frequent and regular use of their com-
puter keyboards to a variety of debilitating hand and wrist disorders,
such as tendinitis and carpal tunnel syndrome, are the primary plaintiffs
bringing such claims. 4 According to the U.S. Bureau of Labor Statistics,
RSIs account for three-fifths of all occupational injuries. 5

At first, computer users alleging repetitive stress-type disorders
filed lawsuits directly against their employer under the applicable work-

t Associate, Haskell & Perrin, Chicago. J.D., 1990, The John Marshall Law School,

Chicago; B.A., 1987, Eastern Illinois University. Areas of Practice: Toxic Torts & Product
Liability. This article is dedicated to my wife Gina and our son Cameron.

1. Lawrence Chesler, Repetitive Motion Injury And Cumulative Trauma Disorder:

Can The Impending Wave Of Products Liability Be Averted?, 9 TmE COMPUTER LAWYER 13
(Feb. 1992).

2. Id.
3. Barbara Deters, The Economics Of Ergonomics, Wrong Workstation Can Lead To

Injuries, THE ARIZONA REPUBLIC, Dec. 20, 1993, at El.

4. See, e.g., Jonathan Marshall, Furor Erupts Over Plan To Relax RSI Rules: Small
Business, Others Could Be Made Exempt, S.F. CHRON., Sept. 15, 1994, at D1.

5. Deters, supra note 3, at El.
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ers' compensation laws. 6 Recognizing a deeper financial pocket than
what the workers' compensation laws provided and the possible stigma
associated with lawsuits against one's employer, computer users exper-
iencing repetitive stress-related problems are now suing computer man-
ufacturers and sellers. The focal issue in the approximately 2,000
pending RSI computer keyboard cases is whether the manufacturer
warned the individual using the computer about the possibilities of de-
veloping certain hand and wrist disorders. 7 Personal computer manufac-
turing giant, Compaq Computer Corp., has begun to warn its users of the
potential for injury by putting warning labels on its computer
keyboards. 8

At the present time, it is unclear whether there is a causal associa-
tion between the use of computer keyboards and RSIs. The National In-
stitute for Occupational Safety and Health (NIOSH) has strongly stated
that no such causative link exists between keyboard use and the develop-
ment of injury.9 Even the judicial system is skeptical about RSI litiga-
tion becoming a legitimate new area of law.10 Without reliable medical
or scientific evidence showing a causal association between computer
keyboard use and RSI, the question arises, is it necessary for computer
manufacturers to begin placing warning labels on their keyboards urging
customers to pay more attention to their safety and comfort?

This article discusses the general law associated with the popular
"failure to warn" claims. The recent RSI case law in this growing area of
litigation is examined to see where RSI claims are likely to head in the
near future. Finally, this article determines whether computer manufac-
turers who place warning labels on their computer keyboards are, in es-
sence, admitting that the use of their keyboards can cause repetitive-
type injuries or whether computer manufacturers and sellers need to
protect themselves in anticipation of a possible wave of lawsuits.

6. Jay M. Zitter, Annotation, Workers' Compensation: Recovery For Carpal Tunnel
Syndrome, 14 A.L.R. 5th 1 (1994).

7. Kim Komando, Hand, Wrist Injuries Tied To Keyboard Use Over Extended Period,
ARIZONA BusNEsS GAZErE, Sept. 15, 1994, at 8.

8. Scott McCartney, Compaq To Put Warnings On Keyboards About Risks Of Repeti-
tive-Stress Injuries, WALL ST. J., Aug. 17, 1994, at B9.

9. Lawrence Chesler, Repetitive Motion Injury and Cumulative Trauma Disorder, 65
N.Y. ST. B.J. 12 (Dec. 1993). The National Institute for Occupational Safety and Health
(NIOSH) found no positive relationship between the number of hours spent working, the
number of hours spent at the computer terminal, the total number of key strokes a day and
the occurrence of RSI. Id. at 14.

10. Id. at 15-16.

[Vol. XIII



REPETITIVE STRESS INJURIES

II. THE FAILURE TO WARN THEORY

Claims based on a negligent failure to warn of potential RSIs associ-
ated with computer keyboards are regularly brought by plaintiffs alleg-
ing that they have been injured at work as a result of years of typing on
their computer." A failure to warn claim can result from a failure to
adequately warn, or as is more common in the RSI/computer keyboard
cases today, from a complete lack of any warning.12 A failure to warn
claim will, for the most part, be based not only on a negligence theory of
recovery, but also upon strict liability and breach of warranty. 13 At least
in theory, the focus of a strict liability claim is the product itself.14 A
failure to warn claim, on the other hand, focuses primarily on the knowl-
edge of the parties.' 5 Regardless of whether the suit is based in negli-
gence, strict liability or warranty, there is a striking similarity between
the scope of the defendant's duty to warn and the plaintiffs burden of
proof as to the adequacy of a particular warning. 16 As one court has
stated:

[Clausation in a failure to warn case [under strict liability principles]
involves two separate requirements. First, the plaintiffs' injuries must
be caused by the product from which the warning is missing... Second,
plaintiffs must show that a warning would have altered the behavior of
the individuals involved in the accident. 17

When someone is supposedly injured by the regular use of personal
computers and word processors, and the injury could have been avoided
if a proper warning was issued with the product, the law is clear that the
injured person will be allowed to sue on a theory that the computer key-

11. See supra note 7 and accompanying text.
12. See, e.g., LaPlante v. American Honda Motor Co., Inc., 27 F.3d 731, 739 (1st Cir.

1994) (holding that a defendant has a duty to warn if he knew or should have known about
the product's potential dangerous propensities which caused plaintiff's injuries, and that a
defendant's motive for its action or inaction is generally immaterial to the question of
whether the defendant acted negligently).

13. Lawrence G. Cetrulo, Toxic Torts, Binder 1 at § 2:5 (Clark, Boardman & Callaghan
1993).

14. See Woodill v. Parke Davis & Co., 402 N.E.2d 194, 198 (Ill. 1980) (explaining that
strict liability claims focus on the nature of the product and adequacy of the warning,
rather than the manufacturer's or seller's conduct).

15. Id.
16. See generally Coy v. Richard's Industries, Inc., 428 N.W.2d 734, 738 (Mich. Ct. App.

1988), appeal denied, 432 Mich. 856 (1989); Germann v. F.L. Smithe Machine Co., 381
N.W.2d 503, 509 (Minn. App. 1986) affd, 395 N.W.2d 922 (Minn. 1986); but cf Hayes v.
Ariens Co., 462 N.E.2d 273, 278 (Mass. 1984) (holding that plaintiff's burden to prove in-
jury and causation in products liability case is unrelated to whether defendant is charged
with improper design or failure to adequately warn).

17. Arnold v. Ingersoll-Rand Co., 834 S.W.2d 192, 194 (Mo. 1992).
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board manufacturer failed to warn of the product's danger.18 The pur-
pose of a warning is to apprise a person of a danger to which he is not
aware, and thus enable the person to protect himself against it. 19 If the
injured person would not have altered his conduct, then no liability can
be attributed to the manufacturer.20 In other words, the failure to warn
must be the proximate cause of the injury.21 Most important of all, how-
ever, is that there is no duty to warn when a product is not defectively
designed or manufactured. 22

The manufacturer's knowledge of its product's potential danger is
determined by the level of scientific knowledge which existed at the time
the product was manufactured or sold, not as of the date of trial.23 A
manufacturer is generally held to the degree of knowledge and skill of an
expert.24 Regardless of which theory is pursued, a manufacturer has a
duty to warn the buyer and the user of only the reasonably foreseeable
dangers of the product. 25 There is generally no continuing duty to warn
against a hazard discovered after the product leaves the manufacturer's
control unless the manufacturer knew or should have known of the de-
fect at the time of sale or distribution.26 On the other hand, even though
a product supplier knows that the product is dangerous, in most in-
stances the supplier will escape liability and the law will not require a
warning unless the supplier knew or should have known that the pur-
chaser will not receive the manufacturers warning.27

18. See Martin v. Abbott Lab., 102 Wash. 2d 581, 689 P.2d 368 (1984); MacDonald v.
Ortho Pharmaceutical Corp., 475 N.E.2d 65 (Mass. 1985). In a strict liability action based
on a failure to warn theory, direct proof by a plaintiff of causation is not required, but the
jury may infer causation from the circumstances. Menschik v. Mid-America Pipeline Co.,
812 S.W.2d 861, 864-5 (Mo. App. 1991).

19. Hughes v. Massey-Ferguson, Inc., 522 N.W.2d 294 (Iowa 1994).
20. Arnold, 834 S.W.2d at 194.
21. Determining proximate causation in a failure to warn case is a matter of determin-

ing whether the failure to warn was a substantial factor in bringing about the injury. Ci-
pollone v. Liggett Group, Inc., 893 F.2d 541 (3d Cir. 1990) (applying N.J. law); Royal v.
Safety Coatings, Inc., No. 1921715 (Sup. Ct. Ala. Sept. 30, 1994) (WESTLAW, Allstates
library). It is not required that the injury would have not occurred but for a claimed failure
to warn. Id.

22. Kelly v. Academy Broadway Corp., 615 N.Y.S.2d 123, 124 (1994) (holding that
"manufacturer has no duty to so design his product as to render it wholly incapable of
producing injury or make it accident proof").

23. Crowston v. The Goodyear Tire & Rubber Co., 521 N.W.2d 401, 406-7 (N.D. 1994).
24. Olson v. Prosoco, Inc., 522 N.W.2d 284, 289 (Iowa 1994).
25. Trotter v. Hamill Mfg. Co., 372 N.W.2d 622,625 (Mich. Ct. App. 1985). It is not the

responsibility of a product manufacturer to make a product that is completely injury-free.
Kelly, 615 N.Y.S.2d at 125.

26. Crowston, 521 N.W.2d at 406.
27. Greenlee v. Imperial Homes Corp., No. 91C-01-021 (Sup. Ct. Del. July 19, 1994)

(Westlaw, Allstates library) (stating that "in formulating this rule, the court stressed that a
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III. COMPAQ COMPUTER DECIDES TO ISSUE WARNING
LABELS AFTER A SUCCESSFUL JURY TRIAL

In the first ever jury verdict case for a plaintiff claiming a RSI,28

Compaq Computer Corporation recently won a lawsuit brought by a sec-
retary who claimed that she suffered injuries as a result of keyboard use
which, consequently, left her unable to work.29 The suit claimed that
Compaq should have known that its products caused injuries and, there-
fore, should have warned people who bought them.30 The plaintiff
brought a strict liability, negligence, and breach of warranty claim
against Compaq Computer, asserting that she incurred over $800,000 in
compensatory damages.31

The plaintiff worked as a legal secretary at a Houston law firm for
about 20 years.32 In 1988, the plaintiffs employer purchased a 286 Com-
paq Deskpro computer for her to use.33 The following year, the plaintiff
began experiencing pain in her wrists and was eventually diagnosed
with carpal tunnel syndrome in both wrists.3 4 The plaintiff claimed she
was unable to type more than 15 minutes at a time before having to let
her hands and wrists rest.3 5 The plaintiff further alleged that she even-
tually became unable to work at her present job, consequently becoming
unmarketable in her field.3 6 According to the plaintiff, this occurred de-
spite undergoing several surgeries for her condition.37

In order to fill in the legal gaps of her case due to the lack of medical
causation evidence present between keyboard use and the development
of RSIs, the plaintiff relied on expert testimony from her treating physi-
cian, as well as testimony from an industrial engineer from a local uni-
versity.38 The plaintiffs experts attempted to link her injuries to her
occupational keyboard use, drawing only upon their own opinions and

supplier should normally be able to rely on a purchaser's knowledge of the hazards associ-
ated with the product"). See also Anderson v. Shaughnessy, 519 N.W.2d 229 (1994).

28. See supra note 8 and accompanying text.
29. Heard v. Compaq Computer Corp., No. 91-38733, 334th Judicial Court (Feb. 16,

1994) (unpublished opinion).
30. Id.
31. Prentice Hall Law and Business, Expert Testimony, Alternative Causes, Stop Plain-

tiffIn Keyboard Trial, 8 INSIDE LrrxG. 4 (May 1994); Prentice Hall Law and Business, Texas
Jury Rejects RSI Claims, 11 COMPUTER LAw 27 (May 1994).

32. Expert Testimony, Alternative Causes, Stop Plaintiff in Keyboard Trial, 8 INSIDE

LITIG. at 4.
33. Id.
34. Id.
35. Id.
36. Id.
37. Expert Testimony, Alternative Causes, Stop Plaintiff in Keyboard Trial, 8 INSIDE

LITIG. at 4.
38. Id.
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experiences. 39 However, they were unable to rely on established scien-
tific or medical evidence on this issue.40 Compaq's experts argued that
when Compaq sold its computer keyboard to the plaintiff' employer in
1988, there was no credible medical or scientific evidence at that time, let
alone at the present time, showing a link between computer keyboards
and the development of carpal tunnel syndrome. 4 1 Compaq also argued
that the plaintiffs other health conditions, including stress and signifi-
cant weight changes, were the real causes of her present condition.42

The jury found that since Compaq did not know at the time it manufac-
tured or sold its computer keyboard that its personal computers could be
harmful, it could not liable for any damages.43

Shortly after the completion of the trial, Compaq announced that it
would begin to place warning labels directly onto its computer key-
boards. 44 The warning will read as follows:

"WARNING! TO REDUCE RISK OF SERIOUS INJURY TO HANDS,
WRISTS OR OTHER JOINTS, READ SAFETY & COMFORT
GUIDE."

45

Additionally, Compaq has included a Safety and Comfort Guide with
every computer it has sold since 1991.46 This safety booklet specifies
how to set up a safe working environment with the computer.4 7 Compaq
is the first and only computer manufacturer to place such a warning la-
bel directly onto its computers.

Although Compaq announced that its decision to warn of possible
repetitive stress-related complications had nothing to do with the recent
lawsuit, it should be noted that since that case, any lack of knowledge
concerning the potential for RSI caused by using a computer keyboard
may be a tougher defense for Compaq to plead in the future. Although
credible scientific studies have not shown a causal link between key-
board use and RSIs, Compaq acknowledged that "in recent years, numer-
ous press articles have suggested that long periods of typing at computer
keyboards, particularly in awkward positions, may contribute to various
medical disorders."4 8 Now that it has been directly confronted with the
issue, one might assume that Compaq's decision to warn may have been
motivated by the distinct possibility that a jury could someday infer

39. Id.
40. Id.
41. Id.
42. Expert Testimony, Alternative Causes, Stop Plaintiff in Keyboard Trial, 8 INSWE

LrrIG. at 4.

43. Id.
44. See supra note 8 and accompanying text.
45. Id.
46. Id.
47. Id.
48. Id.

[Vol. XI
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"causation" from these non-scientific studies and numerous press articles
showing a causative connection between keyboard overuse and RSIs.

IV. RECENT RSI DEVELOPMENTS IN THE COURTS

The shape of RSI products liability litigation has begun to emerge,
and there have been many recent developments in this area of litigation.
Plaintiffs alleging repetitive stress disorders or injuries certainly have
an uphill battle in order to successfully prove their cases. For instance,
besides the lack of credible medical causation evidence present at this
time, plaintiffs are unable to show the juries their physical injuries
which they contend are related to years of typing on their computer key-
boards. In addition, gathering the necessary causative evidence is very
expensive for an individual plaintiff, since causation in these cases can
only be proven through expert testimony. The following cases, all of
which allege in part that the manufacturer failed to warn the computer
user of potential RSI's based on strict liability or negligence principles,
illustrate the majority of courts' continuing reluctance to fully accept the
theory that an individual was more likely than not injured by using a
computer keyboard.

A. URBAvsK v. INTERNATIONAL BusIzEss MACHINES

In only the second RSI case to be decided by a jury, the first district

court of Minnesota in Urbanski v. International Business Machines
("IBM")49 held that the defendant had no legal obligation to issue warn-
ings to the plaintiff that its computer keyboard had the propensity to
cause RSI-related injuries. 50 IBM won the case despite being ordered by
the court to produce internal company records indicating that it was
aware that its own employees had developed wrist, back and neck inju-
ries in the 1980's, supposedly from using IBM computer keyboards. 5 1

The thirty-year old plaintiff worked as a high school secretary from

49. Findings and Order, Urbanski v. International Business Machines, No. 19-C2-93-
008285 (1st. Dist. Mn., filed Mar. 8, 1995) [hereinafter "Findings"].

50. Id. See also Edward Felsenthal, IBM Wins Jury Verdict In Case Seeking To Link
Keyboards And Stress Injuries, WALL ST. J., March 9, 1995, at B10; John Engen, Apple,
IBM On Trial In Minnesota In Repetitive-Stress Injury Case, Cm. TM., Feb. 8, 1995, at 10.

51. Felsenthal, at B10. Apple Computer was also named a defendant in the case, but
settled with the plaintiff before the case was sent to the jury. Amy Kuebelbeck, Apple Set-
tles Its Part Of Repetitive Stress Injury Suit, CHICAGO DAILY LAW BuLLETIN, Feb. 27, 1995,
at 1. Apparently, Apple Computer supplied its counsel with internal company documents
which were damaging to Apple's defense. Id. As a result, Apple was faced with court sanc-
tions because it failed to produce those documents before trial. See Felsenthal, supra note
50.

1995]
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June, 1989 until August, 1991.52 Her job duties required her to type for
long periods of time on both IBM and Apple computers. 53 After undergo-
ing numerous unsuccessful medical treatments for her injuries, the
plaintiff was unable to find another suitable job within the school and,
consequently, was terminated by her employer.54 The plaintiffs suit al-
leged that the defendants failed to provide any warnings to computer
keyboard users of the potential for injury caused by keyboard overuse. 55

She sought compensatory damages in excess of $40,000, as well as puni-
tive damages from the defendants. 56 After deliberating for only a couple
of hours, the jury found in favor of IBM and concluded that IBM should
not be required to warn computer keyboard users of the potential for in-
jury, especially since there is no scientific evidence drawing a conclusive
link between such use and injury.57 The jury also ruled that IBM's key-
boards were not defectively designed.58

B. IN REREPETITivE Srss INJURY LITIGATION

In a decision which severely hinders plaintiffs' hopes to pursue RSI
claims as part of a large class action, the United States Court of Appeals
for the Second Circuit in In re Repetitive Stress Injury Litigation59 va-
cated the district court's order which previously consolidated 44 cases
against numerous manufacturers of office equipment, including com-
puter keyboard manufacturers. 60 These suits were brought by workers
in various occupations alleging a multitude of RSIs. 6 1

The court stated that "a party moving for consolidation must bear
the burden of showing the commonality of factual and legal issues in dif-
ferent actions, and the district court must examine the special underly-

52. See Engen, supra note 50. See also Summons at 2, Urbanski v. International Busi-
ness Machines (1st. Dist. Mn., filed June 16, 1993) (No. 19-C2-93-8285) [hereinafter
"Summons"].

53. See Kuelbelbeck, supra note 51.
54. Id. The plaintiff claimed her injuries included "physical pain and suffering, physi-

cal disabilities, mental anguish, loss of enjoyment of life's pleasures, inability to participate
in her usual employment and activities, loss of income, loss of earning capacity, medical
expenses, and other economic loss." Summons at 3.

55. Summons at 5. See also Kuelbebeck, supra note 51.
56. Summons at 6. See also Kuelbebeck, supra note 51.
57. Kuelbebeck, supra note 51. Despite settling the case before the conclusion of the

trial, the jury found that Apple also did not have to warn consumers of potential RSI inju-
ries and did not design their keyboards improperly. See Felsenthal, supra note 50. See also
Special Verdict Form, Urbanski v. International Business Machines (1st. Dist. Mn., filed
Mar. 9, 1995) (No. 19-C2-93-8285) [hereinafter "Special Verdict"].

58. Felsenthal, supra note 50. See also Special Verdict.
59. 11 F.3d 368 (2d Cir. 1993).
60. Id.
61. Id.
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ing facts with close attention before ordering consolidation."6 2 The court
of appeals found insufficient facts to support the lower court's conclusion
that the 44 cases were sufficiently related to warrant consolidation. 63

Since discovery had not begun in any one case, there was nothing in the
allegations of the complaints to justify consolidation. 64 The court further
pointed out that the factual issues in each of the cases were vastly differ-
ent.65 For instance, the plaintiffs were employed at different worksites
and in different occupations, ranging from word processors, to key
punchers, to stenographers. 66 Each of the plaintiffs' alleged injuries may
also have had a cause other than the tortious conduct of an individual
defendant. 67 All of these factors far outweighed the plaintiffs' argument
that they had all alleged various injuries that could fall under the RSI
category of claims. 68 In addition, the court was not persuaded by the fact
that the majority of the plaintiffs were represented by the same
counsel. 69

C. MASTALSK :v. INTERvATIONAL Busc wss MACHINES

In Mastalski v. International Business Machines,70 the Court of Ap-
peals for the Fourth Circuit found that the federal district court had
properly granted summary judgment to defendant IBM. IBM's motion
for summary judgment was directed at the plaintiffs strict liability and
negligence claims. 71 IBM contended that there was an absence of any
causal link between the alleged defects and the alleged injury.7 2

The plaintiff in Mastalski alleged that she suffered permanent in-
jury to her arms from using the defendant's data entry machine while
employed as a data processor. 73 The plaintiffs sole expert on the issue of
causation stated that the alleged defects in the defendant's product re-
quired the plaintiff to maintain an awkward position which compressed
her ulnar nerve at the elbow.7 4 The expert concluded that these defects

62. Id. at 373.

63. Id.
64. In re Repetitive Stress Injury Litigation, 11 F.3d 368, 373 (2nd Cir. 1993).
65. Id.
66. Id.
67. Id.
68. Id.
69. In re Repetitive Stress Injury Litigation, 11 F.3d 368, 373 (2nd Cir. 1993).
70. Mastalski v. International Business Machines, 974 F.2d 1331 (4th Cir. 1992) (un-

published opinion) (WESTLAW, Allfeds library).
71. Id. at slip op. 1.
72. Id.
73. Id.
74. Id.
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were a substantial factor in the plaintiffs injuries. 75 The plaintiff also
argued that IBM's motion for summary judgment should be denied be-
cause the plaintiff believed that additional scientific research showing
the necessary causal link would become available by the time of trial. 76

IBM lashed back by pointing out that the plaintiffs expert's opinions
were not grounded in fact and lacked any scientific data to be viewed as
acceptable evidence by the court. 77 The court agreed that the plaintiffs
expert could not identify a single study or any clinical data which drew a
link between the design of the machine, the position that plaintiff main-
tained while working on the machine, or the specific injury she had al-
leged.78 The court, therefore, found as a matter of law that IBM's
keyboard was neither defective nor unreasonably dangerous, nor did
IBM need to warn the plaintiff of any potential unknown dangers from
its product.7 9

D. RAm zRez V. COMPUTER CoNsoIs, INC.

In Ramirez v. Computer Consoles, Inc. , ° the federal district court
dismissed 17 plaintiffs' RSI products liability claims with prejudice as
being barred by the state two-year statute of limitations.8 1 The defend-
ants pointed out that the plaintiffs had previously filed workers' compen-
sation claims alleging RSIs against their employer.8 2 The defendants
argued that when the plaintiffs fied their RSI workers' compensation
claims against their employer over two years prior to their filing of their
personal injury suits, they already knew everything they needed to know
in order to prosecute a claim for personal injury damages against the
defendants.8 3 The court agreed and barred the plaintiffs' claims.8 4

E. WAw V. WESTINGHOUSE CANADA, INC.

In contrast to Ramirez, the federal court of appeals in Ward v. West-
inghouse Canada, Inc.,85 reached a surprisingly different result on the

75. Mastaiski, 974 F.2d at slip op. 2. The plaintiffs expert could not identify a single
study or any clinical data between the design of defendant's keyboard and the plaintiff's
alleged injury. Id. at slip op. 6.

76. Id. at slip op. 2.
77. Id. at slip op. 1.
78. Id. at slip op. 6.
79. Id.
80. Nos. 91-315 & 91-430 (Order of May 27, 1992 D. Ariz.); Lawrence Chesler, Repeti-

tive Motion Injury And Cumulative Trauma Disorder, 65 N.Y. ST. B.J. 12 (Dec. 1993).
81. Chesler, at 12.
82. Id.
83. Id.
84. Id.
85. 32 F.3d 1405 (9th Cir. 1994).

[Vol. )III
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same issue. An airline reservations agent spent approximately seven
hours a day entering reservations into a computer terminal.8 6 The agent
alleged that he developed severe tendinitis as a result of using the de-
fendant's computer keyboard.8 7 Requesting coverage in relation to his
workers' compensation claim, the plaintiff told his physician on October
4, 1989 that he was having problems with his wrist and arm from using a
computer too much.88 The company doctor reported to the plaintiff's em-
ployer on October 16, 1989 that the plaintiffs injury was work-related
and compatible with a "repetitive overuse phenomenon."8 9 In March
1990, the plaintiffs physical therapist told him that the computer key-
board might be the cause of his injuries. 9 0 The plaintiff then filed his
personal injury suit against the computer keyboard manufacturer on Oc-
tober 16, 1990.9 1

The computer manufacturer was granted summary judgment in the
lower court.9 2 The court concluded that the plaintiff knew or should
have known that his injuries were allegedly related to his computer key-
board use when he requested coverage for his workers' compensation
claim against his employer over one year prior to the filing of his per-
sonal injury suit.9 3 On appeal, the defendant argued that the plaintiffs
claims were time-barred by the one-year statute of limitations because
the plaintiff had suspected on October 4, 1989 that the computer was the
source of his injury and, therefore, would reasonably have been on notice
of the defendant's alleged wrongdoing.94

The court of appeals found that the plaintiffs request for coverage
alone was not prima facie evidence to indicate knowledge or suspicion of
wrongdoing.9 5 The court pointed out that his statement to his physician
merely indicated that he only "suspected the cause of his injury was com-
puter overuse."96 Thus, the limitations period did not begin to run until
the plaintiffs physical therapist told him of the possible association be-
tween his injuries and the computer keyboard. 97 According to the court,
"a jury could find that a reasonable person in plaintiffs position would

86. Id. at 1406.
87. Id.
88. Id.
89. Id.
90. Ward, 32 F.3d 1405, 1406 (9th Cir. 1994).
91. Id. at 1407.
92. Id. See Ward v. Westinghouse Canada, Inc., 807 F. Supp. 91 (N.D. Cal. 1992).
93. Id.
94. Ward, 32 F.3d 1405, 1408 (9th Cir. 1994).
95. Id.
96. Id.
97. Id. In California, the statute of limitations does not begin to run until the "plaintiff

suspects or should suspect that her injury was caused by wrongdoing." Id. It is not enough
that the plaintiff only knows of the injury and its factual cause. Id at 1407.
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not have suspected a third party's wrongdoing caused his pain and in-
jury."98 Therefore, the court reversed the lower court's entry of sum-
mary judgment on behalf of the defendant. 99

V. CONCLUSION AND RECOMMENDATION

The shape of RSI litigation is definitely emerging, and it is showing
no visible signs of going away at this time. Even without any established
medical or scientific studies showing a causal relationship between RSIs
and keyboard overuse, there have been numerous non-scientific reports
suggesting the necessary causal association. Some computer keyboard
manufacturers are even altering the design of their keyboards so they
are more comfortable to the user.'0 0 Federal and state governments are
proposing new ergonomic standards in the workplace aimed at curbing
RSIs.101 Moreover, there is now ergonomic furniture available on the
market, consisting of adjustable chairs and desks, computer wrist rests,
lumbar supports and copy holders.' 0 2 With all of these recent develop-
ments suggesting a causative link, either perceived or real, between use
and injury, it would be unwise for manufacturers to ignore these devel-
opments and claim ignorance of the overall issue.

The wave of RSI litigation will continue to gather momentum in the
coming years. However, to maintain this momentum, it will be incum-
bent upon plaintiffs to consolidate similar-type cases in order to offset
the high costs of proving the causation factor. As we have seen, the
courts have not taken kindly to such consolidation attempts, nor have
the courts been willing to fully accept the RSI proposition. Therefore,
the key to consolidation is causation, which is a difficult task at best.

In the meantime, it is a good idea, both from a legal and business
standpoint, for computer manufacturers and sellers to begin warning
computer users of the potential risks associated with keyboard overuse
and RSIs. This warning should also instruct the user to follow the com-
puter's operations manual which is included with every computer. The
manual should remind the user to maintain overall typing comfort to

98. Id. at 1408.
99. Ward, 32 F.3d at 1408.

100. Richard Morochove, Microsoft Sets Out To Build A Better Keyboard, THE ToRoNTO
STAR, Sept. 15, 1994, at G6.

101. See supra note 4 and accompanying text. The Occupational Health and Safety Ad-
ministration ("OSHA") recently published a "draft" proposal addressing RSIs in the work-
place. Asra Nomani, White House Circulates Draft of Rules By OSHA on Repetitive-Stress
Injuries, W.L ST. J., Mar. 21, 1995, at B6. Admitting that the draft proposal was more
conservative than previously expected in setting RSI standards, OSHA's draft only con-
cerns worksites with "signal risks" in which the worker repeats the same motion on a fre-
quent basis for an extended period of time (as much as two hours at a time). Id

102. See supra note 3 and accompanying text.
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prevent any hand, wrist and arm injuries. By issuing a warning at this
time, it may be possible to begin building a future defense against prod-
uct liability through labeling. If the customer ignored the warning or
failed to follow the information contained in the warning, then the user,
not the manufacturer, could be at fault. Unlike potentially toxic prod-
ucts where even a minimal use of the product by an unaware consumer
may be enough to cause the problem, an individual must use the com-
puter keyboard in a particular manner and on an extended basis for an
injury to occur. Therefore, warning the consumer keyboard user places
him on notice that it is within his control to avoid any problems which
might be caused by using a computer keyboard. It is unlikely that there
has ever been a lawsuit in which merely issuing information resulted in
greater liability; the problem has always been the failure to commiuni-
cate and warn of the problem.
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