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DEVELOPING A NEW SET OF LIABILITY
RULES FOR A NEW GENERATION OF
TECHNOLOGY: ASSESSING
LIABILITY FOR COMPUTER-
RELATED INJURIES IN THE HEALTH
CARE FIELD

I. INTRODUCTION-

The health care industry is constantly seeking to better arm itself
for the battle it must wage against disease and injury. As with many
other industries, the health care field has developed a great deal of
technology to keep up with societal demands, including the increased
utilization of computer software and hardware.

Computer technology’s positive impact on the health field cannot
be denied. Medical computers generally allow for more accurate and
higher-quality service than more traditional methods and procedures.!

With technological advancement, however, patients are unavoidably
exposed to new and different forms of injury.?2 Paradoxically, as the
ability to save life increases, so does the potential for harm.? This forces
the legal and medical fields to interact as they attempt to distribute lia-
bility for computer-caused or computer-related injuries.

There are many potential sources of liability, including manufactur-
ers and health care providers, as well as many alternative theories of
recovery. This Note will primarily focus on two theories, strict liability
and negligence. Current law generally holds that strict liability princi-
ples are not applicable to doctors and hospitals. However, the theory
of strict liability is being applied with greater frequency to manufactur-
ers of medical instruments (including medical computers).> Where neg-

1. See generally J. NORRIS, Computers and Health Law, in COMPUTERS & THE Law,
272, 273 (3d ed. 1981).

2. See Brannigan & Dayhoff, Liability for Personal Injuries Caused by Defective
Medical Computer Programs, 7 AM. J.L. & MED. 123 (1981).

3. M. SHAPO, Materia Medica and Products Liability: Problems Inherent in Pro-
gress, in NEW DEVELOPMENTS IN LAW/MEDICINE 105 (1974).

4. See Hector v. Cedars-Sinai Medical Center, 180 Cal. App. 3d 499, 225 Cal. Rptr. 595
(1986); Silverhart v. Mount Zion Hosp., 20 Cal. App. 3d 1022, 98 Cal. Rptr. 187 (1971).

5. See Johnson v. Sears, Roebuck & Co., 355 F. Supp. 1065 (E.D. Wis. 1973); Grubb v.
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ligent, a physician or hospital may be held liable under a professional
negligence theory.®

As an alternative to the law’s current treatment of these technolog-
ically related harms, some argue that the law should treat varying types
of computer-related injuries differently in terms of assessing liability.
This Note sets forth four types of computer-related injuries and pro-
poses legal standards for each. This Note will also focus on the goals of
both tort law and the health care system. Lastly, this Note will analyze
the applicability of both strict liability and negligence theories and will
discuss which entities should be found liable under each of those
theories.

This Note will set forth the proposal that the current law reaches
the correct result by not applying the principles of strict liablity to cases
involving the liability of health care providers. Further, current propos-
als to apply strict liability principles to health care providers (as sellers
of medical instrumentation) would defeat the goals of both the law and
of health care, and would thus be detrimental to society.

II. THE EFFECT OF COMPUTERS IN MEDICINE
A. COMPUTERS IN MEDICINE GENERALLY

Computer technology has had a profound effect on the health care
field. Computer programs are currently used (or are likely to be used
in the near future) to perform various crucial functions in the health
care field. These function include patient record maintenance, hospital
personnel performance reviews, medical education and many clinical
and laboratory tasks.” While computers can be used to perform simple
functions like measuring body temperature, they can also be used to
perform sophiscated testing procedures like computerized axial tomog-
raphy (CT Scans). Computers can also monitor vital statistics in inten-
sive care units and can even directly interact with the patients by
administering intravenous fluids and anesthesia.8 This list of computer
uses will continue to grow as technology advances the industry.

Given the great importance of time in the handling of a medical
emergency, health care computer usage promotes a higher degree of ef-
ficiency. It has been noted that, “[wlhere time is crucial to patient

Albert Einstein Medical Center, 255 Pa. Super. 381, 387 A.2d, 480 (1978). See also Thomas
v. St. Joseph’s Hosp., cited infra note 43.

6. See Molien v. Kaiser Foundation Hosp., 27 Cal. 3d 916, 616 F.2d 813, 167 Cal. Rptr.
831 (1980).

7. Norris & Szabo, Removing Some Impediments to Development of America’s
Third and Fourth Generation Health Care Delivery Systems: Legal Aspects of Computer
Medicine, T AM. J.L. & MED. iii, iv (Summer ed. 1981).

8. J. NoRris, Computers and Health Law, supra note 1.
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safety, computers can save minutes, or even hours in providing a doctor
with data necesary to make an informed decision.”?

Utilization of this technology also has the potential of decreasing
health care costs, since computers cut down on resources spent on the
labor force.l® Computers achieve this goal by eliminating non-essential
personnel positions and increasing efficiency by performing certain
tasks that are traditionally boring and time-consuming for the remain-
ing personnel.ll Lower health care costs achieved by computer usage
translate into more widespread use of this technology, which, in turn,
enables higher-quality health care to be distributed throughout a larger
segment of the population; computer usage also benefits a number of
groups in society which currently suffer from a lack of medical
resources.

Despite their considerable advantages, any technological advance-
ments carry with them some unavoidable social costs. For instance,
although advanced technology may play an integral role in reducing
health care costs while maintaining the quality of care,'2 the new com-
puter instrumentation may initially be extremely costly to install and
implement. Further, there is a tendency for the provider to overuse
even the most effective computers, and thereby “spoil{s] the overall
cost-effectiveness of technologies that are not inherently poor or waste-
ful but merely wastefully employed.”13

In 1980, the Congressional Committee on Science and Technology
concluded that, in health care, unlike most other industries, “technol-
ogy tends to increase the ratio of workers to patients,”4 and thus actu-
ally increases the cost of health care.l> The Committee attributed this
anomaly to unrestricted spending by the medical industry.1® If this as-

9. Id.

10. See Norris & Szabo, supra note 7, at iv.

11. Note, Computers in the Courtroom: Using Computer Diagnosis As Expert Opin-
ion 5 COMPUTER L.J. 217 (1984) [hereinafter Note, Computers in the Courtroom).

12. Brannigan & Dayhoff, supra note 2.

13. House COMM. ON SCIENCE & TECH., 96TH CONG., 2D SEsS., REPORT ON TECH. AND
THE COST OF HEALTH CARE 12 (Comm. Print 1980).

14. Id. at 1.

15. Id.

16. The medical industry’s spending has been substantially curtailed since 1980 (due,
in part, to external governmental regulation such as cutbacks in Medicare funding and
insurance reimbursement). This curtailment may deprive much of the above-mentioned
finding’s validity. Nevertheless, these extreme efforts to curb the growth of medical
spending may have disasterous effects, as they lead to decisions based upon political con-
siderations—in effect taking medicine out of the hands of the medical community and into
the clutches of government. In the end, indiscriminate curbs on medical spending will
prove to be a distinctive to health care providers to employ the new technologies, as well
as disincentive for development of new and better technologies. A fuller discussion of this
predicament is beyond the scope of this Note.
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sumption is true, there is now a great need for health care providers to
balance the introduction of new technology with cost considerations.
This is especially important due to the Reagan Administration’s funding
cutbacks in the health area.l” In 1985, the health care industry saw that
for the first time in 20 years, its share of the gross national product
(GNP) decreased from 10.7% to 10.6%.18

In addition to its initial and potential costliness, technological ad-
vancement carries with it the threat of new physical harms to the pa-
tient. These harms will be addressed below in greater detail.

Assuming that the inherent advantages of computer usage will be
found to be compelling, and that the current trend towards greater
computer usage will continue, we will have to find new ways of dealing
with undesired side effects of the new technology.

B. INJURIES RELATED TO COMPUTERS IN THE HEALTH CARE CONTEXT

Four main classifications of computer-related injury arising in the
health care context will be examined in this Note, and a legal standard
will be proposed for each. Each such examination will be accompanied
by an illustration for clarification.

In considering these examples, it is important to note that medicine
is an inexact science. For example, there is bound to be a range of nor-
mal results from any given test (i.e., ranging from low normal to nor-
mal to high normal), making it ever harder to approach 100% accuracy
in the detection of disease. Each human body is unique in that they do
not function exactly alike; there are always slight variations from per-
son to person. For example, consider body temperature. Although 98.6°
F. is considered the norm, not every healthy individual maintains a tem-
perature of exactly 98.6°. Similarly, no two bodies have the same
number of cells. This inevitable uncertainty!® makes it even more diffi-
cult to detect an abnormality. When computers are used, this problem
is amplified because a computer can provide only the information that
is programmed into it. Consequently, only those scores deviating from
this normal range will be detected.20

17. Del Real, The Reagan Administration’s Health Care Approach, 4 St. Louls U.
PuB. L. FORUM 1 (1984).

18. Steinbrook, Magnetic I'magers Become Important Diagnostic Tool, L.A. Times,
Dec. 26, 1985, at 1, col. 1.

19. See Fortess & Kapp, Medical Uncertainty, Diagnostic Testing, and Legal Liabil-
ity, 13 LAw MED. & HEALTH CARE 213 (1985).

20. Brannigan & Dayhoff, Medical Informatics; The Revolution in Law, Technology
and Medicine, 7 J. LEG. MED. 1, 39 (1986).
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1. Directly Caused Computer Injuries

The first type of injury is that which is directly caused by the com-
puter technology. An example of this type of injury would be radiation
overexposure from an X-ray machine caused by a defective software
program, rather than any negligent action by an administering techni-
cian. It is important to distinguish the case in which the computer pro-
gram itself fails from those cases in which the equipment (i.e., the X-
ray machine) fails due to the malfunctioning of another part of the ma-
chinery or even from the integration process itself. This Note deals
only with the former case, where there is a computer program
malfunction.

2. Indirectly Caused Computer Injuries

The second type of injury also involves a defect in the program.
This injury, however, is not physically caused by the technology, but is
indirectly caused by the production of inaccurate information which the
health care practitioner then relies upon. An example of such an injury
would be one caused by a cardiac monitor that produces inaccurate in-
formation in an intensive care unit—information that a physician rea-
sonably relies upon to prescribe emergency treatment without
conducting further tests.

3. Negligence Injuries

The third class of injury would stem from the classic negligence
case, in which a computer functions as expected, but the health care
provider is negligent. This third type can be broken down into two sub-
classes: (a) one in which a hospital was negligent in the selection, in-
stallation or maintenance of the technology; and (b) one in which a
physician negligently misreads, misapplies or fails to apply the com-
puter test when warranted.?2! An example of the former injury would
be one caused by a computer with a defect; e.g., the negligent hospital
had reason to know that the computer equipment it employed was out-
dated. An example of the latter injury might result when a physician
misreads the results of a CT Scan and fails to detect a brain tumor.

4. No-fault Injuries

The fourth class of computer-related injury is quite distinct from
the three previous classes. This is the truly no-fault case. In this in-
stance, the patient suffers an injury even though the program functions

21. Liability for failure to use computers (usage as the minimum standard of care)
will receive no further treatment here. For a fuller discussion, see, NORRIS, supra note 1,
at 273-4; Note, Computers in the Courtroom, supra note 11, at 221-3.
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as expected and the personnel act in accordance with professional stan-
dards. Such injuries might occur when a physician relies on a comput-
erized testing system (i.e.,, a treadmill test for irregular heart
circulation) to diagnose a patient with an abnormality which is not de-
tected by that specific testing system. This failure could stem from an
imperfection in the test since some false-negative results should be an-
ticipated. In this instance, an attending physician has no reason to ex-
pect an abnormality, and thus, no further tests are run. Here, there is
no negligence on the part of the physician and there is no defect in the
computer program. As a result, the patient may die of a heart attack
while running a marathon just days after he or she has received a clean
bill of health.

This Note proposes that the law categorize the injury before assess-
ing liability. The law presently errs by not treating these various types
of injuries differently. Many of the current proposed legal approaches
suffer from the same malady.

Finally, this Note urges that computers used in the health care field
do warrant different treatment under the law than other types of medi-
cal technology. This is due, in part, to the sophistication of the technol-
ogy—especially in terms of its manufacturing, marketing and use. For
these and the reasons set forth below, computers cannot be treated in
the same fashion as hypodermic needles and bedpans, and thus deserve
special attention.

III. CONSIDERATIONS IN ASSESSING LIABILITY
A. GOALS OF THE LAW AND OF HEALTH CARE

To more efficiently allocate liability between manufacturers and
the providers, it is helpful to enunciate the possible goals of the health
care system and the tort law and to attempt to meet as many of these
goals as is possible.

1. Goals of the Health Care System

The preeminent goal of any health care system is obviously to pro-
vide the best medical care possible, given the imposition of economic
and other societal limitation.22 Meeting this goal entails providing the
highest quality care (in terms of accuracy and efficiency) to the largest
portion of the population at the lowest possible cost.2? In light of recent
funding cuts, the most likely way to achieve widespread quality medical
care is to lower its cost. Some suggest that only the efficient use of
fourth-generation health care systems, which utilize computer technolo-

22. Cf. Norris & Szabo, supra note 7, at iii.
23. Id.
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gies, will achieve these goals.2¢ It is reasonable then to conclude that
the tort law should attempt to provide incentives (and to remove any
distinctives) for health care providers to develop and to utilize new
time, money, and life-saving technologies. It is important to note that
computer programs represent an integral part of this technology when
one assesses distributor, manufacturer, and programmer liability.

It is also important to keep health care provider’s costs down, so as
not to provide a disincentive to utilize the technology. For example, it
may be very expensive to obtain insurance on the equipment that would
protect a health care provider in case of injury to a patient.2> When as-
sessing liability one should keep in mind that the manufacturer may be
able to insure its product at a much lower cost.?6

2. Goals of the Tort Law

The tort law seeks to promote three primary goals. The primary
task is to compensate victims and their families. If the law is presented
with a poor helpless victim and a corporate manufacturer, the victim
should be compensated by the manufacturer because the latter is better
able to accept financial responsibility for, and to guard against, the
loss.2?

The related notion of cost spreading represents the second goal of
the tort law. This theory suggests that risk should be shifted away from
the consumer (patient) if the dangerousness of the product is not re-
flected in the price and if the risk distribution benefits of the shift can
be said to exceed detriments.?® The RESTATEMENT (SECOND) OF TORTS
notes that “the consumer of such products is entitled to the maximum
of protection at the hands of someone, and that the proper persons to
afford it are those who market the products.”?® It is assumed that man-
ufacturers can spread costs throughout society by slightly increasing the
price of their product. Likewise, manufacturers presumably figure the
risk into the sale price.3°® Based on an ability to absorb and distribute

24. Id. at iii-iv. Fourth-generation health care systems are those that are both auto-
mated and integrated. It is preceded by physicians’ offices (first generation systems),
unintegrated hospitals, clinics, nursing homes, clinical laboratories (second generation sys-
tems) and multi-institutional integrated systems or single hospitals (third generation
systems).

25. Crump & Maxwell, Should Health Service Providers Be Strictly Liable for Prod-
uct-Related Injuries? A Legal and Economic Analysis, 36 Sw. L. J. 831, 854 (1982).

26. W. PROSSER & W. KEETON, THE LAW OF TORTS § 4, at 24-5 (W. Keeton 5th Ed.
1984). ,

27. Crump & Maxwell, supra note 25, at 851.

28. This is to say that the patient is not knowingly paying a reduced rate for a prod-
uct that is less than ideally safe.

29. RESTATEMENT (SECOND) OF TORTS § 402A comment ¢ (1965) (emphasis added).

30. W. PROsSER & W. KEETON, supra note 26, at 23.
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the cost of liability, the cost spreading theory suggests that manufactur-
ers are the proper risk bearers.

Another purpose of the tort law is to deter the sale and marketing
of unsafe products.3! The law seeks to deter behavior that leads to a
net social loss (i.e., the harms outweigh the gains from the product). Li-
ability serves as an incentive to discontinue the production and use of
unsafe products, as well as an incentive to research and develop new
and better products.32

3. A Model for Assessing Liability

This Note now attempts to provide a model for assessing liability
for computer-related injuries in the health care context. This requires a
delicate balancing of the goals of the health care profession with those
of the tort law to determine how the liability should be apportioned.

There are many potential sources of liability for a patient who is
either directly or indirectly harmed by a medical computer program.
Because of the complexity of the developmental, integrational, and
utilizational processes involved in making computerized medicine possi-
ble, patients (or their representatives) are often unable to identify the
point in the distributional chain at which a defect occurred. Thus, pa-
tients are unable to prove any negligent behavior on the part of any
parties in the chain. In fact, the distributional chain is often so complex
that those who should be in a position to point out fault for the defect,
(e.g., the hospital or physician), are often unable to identify such fault
with any degree of certainty.3® The complex technology is simply be-
yond the understanding of most lay persons, including health care
providers.

The parties from which a victim or its representatives may recover
include:

(1) The manufacturer of a software program;

(2) Manufacturers of equipment (i.e., those who integrate software

with the rest of the equipment);

(3) Program Distributors;

(4) Programmers and medical consultants (experts);

(5) Hospitals and other health care providers;

(6) Medical personnel (physicians, technicians, nurses).34
It is important to note that under general tort law principles, the scope
of liability is very broad. As such, any participant in the marketing of

31. Id. § 98 at 693.

32. Id. at 608-10.

33. Crump & Maxwell, supra note 25, at 885.

34. Brannigan & Dayhoff, supra note 2, at 124-25.
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the product could conceivably be held strictly liable.35

When assigning tort liability, we must be careful to provide the cor-
rect incentives to each of the aforementioned parties. Doing otherwise
could bring about disastrous results,3® such as a misallocation of re-
sources, and hence, a generally lower standard of health care to a large
segment of our population. The next section of this Note analyzes the
allocation of liability for four types of injuries associated with computer
medicine. It also proposes a model which will best satisfy the goals of
both the health care system and the legal system. The end result
sought by this proposal is a higher-quality, lower cost health care sys-
tem which is accessible to a large segment of the population.

IV. TREATMENTS OF COMPUTER ACCIDENTS
A. PRESENT TREATMENT

Given computer technology’s recent entry into the medical field,
the law is very much unsettled.3? Numerous legal theories have been
applied to deal with the problem, including breach of contract, ordinary
negligence, professional negligence (malpractice), breach of warranty,
and strict product liability.2®8 This Note deals primarily with the latter
three, and emphasizes professional negligence and strict liability.
Although the medical profession has traditionally been governed by the
law of professional liability, recent trends in the law have moved to-
wards strict liability. While manufacturers of medical computer prod-
ucts may be held strictly liable,3® the question of whether or not
hospitals and physicians should be held to that same standard when
faced with liability for computer-related injuries is a more difficult and
an unresolved issue.

To date, no cases have reported that a hospital has been held
strictly liable for “selling” or utilizing defective computer programs. In
fact, most courts have refused to apply the theory of strict liability to
hospitals and health practitioners in any instance.4® Instead, those
courts apply a professional malpractice theory of liability. For example,
a California Appellate Court held that:

A hospital is not ordinarily engaged in the business of selling any of the

35. W. ProsserR & W. KEETON, supra note 26, at § 100 at 705-6.

36. Injuries are classified as externalities by economists because they are external to
the market system. Allocating liability for such externalities to those entities that are
best able to bear the loss is one goal of an efficient tort law. See supra notes 27-32 and
accompanying text.

37. See generally J. NORRIS, supra note 1.

38. See generally Norris & Szabo, supra note 7.

39. See generally Crump & Maxwell, supra note 25.

40. Crump & Maxwell, supra note 25, at 855-56.
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products or equipment it uses in providing such services. The essence

of the relationship between a hospital and its patients does not relate

essentially to any product or piece of equipment it uses but to the pro-

fessional services it provides.4!

Only a small minority of courts have held a hospital strictly liable
for products which were defective. The holdings of these cases are
questionable and seem to be very limited.42 For example, in Thomas v.
St. Joseph'’s Hospital,*® the plaintiff’s husband dropped a lighted match,
which in turn, ignited his hospital-supplied gown and fatally burned
him. The appellate court acknowledged that an incidentally supplied
product, which is furnished as part of the health care treatment, will
not constitute a sale for tort law purposes.#* Accordingly, the court
found that any health care related liability should be measured under a
negligence theory rather than under the principles of strict liability.45
In this particular instance, however, the appellate court found that the
hospital’s furnishing of a gown was not necessarily a rendering of ser-
vice. In remanding the matter back to the trial level, the court found
that the hospital’s supplying of gowns could be deemed unrelated to the
essential professional relationship between provider and patient.46
Given the holding in this case, health care practitioners are left wonder-
ing whether computer-related medical products are either (a) supplied
during the course of health care services; or (b) unrelated to the essen-
tial relationship between provider and patient.

B. ProposaLs BY COMMENTATORS

In a very thought-provoking article, Brannigan and Dayhoff4? sug-
gest that computer programs should be seen as products rather than
services (a point which will be discussed in greater detail below). Con-
sequently, manufacturers and all subsequent distributors and sellers
should be strictly liable to patient/consumers who suffer harms because
of these programs.?® This would include holding the hospitals and/or
health care practitioners liable as one would hold manufacturers liable
under certain circumstances, or as one would hold final “sellers” of the
computer product liable to the patient.*®

41. Silverhart v. Mount Zion Hosp., 20 Cal. App. 3d 1022, 1027, 98 Cal. Rptr. 187
(1971).

42. Crump & Maxwell, supra note 25, at 832-34.

43. 618 S.'W. 2d 791 (Tex. Civ.App. 1981).

44. Id. at 796

45. Id.

46. Id. at 796-98.

47. See generally Brannigan & Dayhoff, supra note 2.

48. Id.

49. Morris, Physician and Hospital Liability for Defective Products Used in the
Treatment of Patients, 46 INs. COUNC. J. 566 (1979). This situation would obviously be dif-
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Equating hospitals and health care practitioners to product sellers,
however, seems very tenuous. For example, health care providers do
not have the same knowledge or means of testing that product sellers
have. Rather, they rely on manufacturers just as the ultimate con-
sumer does.50

Commentators see the issue of classifying computer technology as a
product or a service as crucial in assessing liability.5! If the program
was viewed as a product, those commentators would impose strict prod-
uct liability.52 Under such a theory of liability, the plaintiff would not
need to prove the same absence of due care element that is necessary in
a malpractice (negligence) action.

In instances in which traditional negligence and warranty remedies
are no longer available (i.e., running of the statute of limitations), strict
products liability may be a viable option. Under a products liability the-
ory, the consumer need only prove the presence of a defect. The RE-
STATEMENT (SECOND) OF TORTS has enunciated the following commonly
used definition:

The article sold must be dangerous to the extent beyond that which

would be contemplated by the ordinary consumer who purchases it,

with the ordinary knowledge common to the community as to its
characteristics.53

This definition brings to light the difficulties in applying strict lia-
bility principles to health care practitioners who do not provide their
products in the same manner as conventional manufacturers or sellers
would provide their products.

While strict liability focuses on the product, the emphasis of profes-
sional liability falls on the “producer”. Many commentators advocate
this type of liability for health care practitioners.’¢ If the use of com-
puter programs was viewed as a service, rather than as a product, pro-
fessional negligence principles would generally apply.

Health care providers and practitioners are expected to exercise the
same degree of care and skill commonly exercised by the average pro-
vider engaged in practice under the same or similar circumstances.5®
The courts have generally applied these and other negligence principles
in health care cases because they find that the products are incidental

ferent if the provider actually developed the technology, as may be the case with a re-
search hospital, for example.

50. See generally Brannigan & Dayhoff, supra note 2; Crump and Maxwell, supra
note 25.

51. See generally Brannigan & Dayhoff, supra note 2.

52. RESTATEMENT (SECOND) OF TORTS § 402A comment i (1977).

53. See generally Crump & Maxwell, supra note 25.

54. Note, Computers in the Courtroom, supra note 11, at 219-20.

55. Crump & Maxwell, supra note 25, at 831.
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to a service; the provision of medical care.’® Extending these principles
to computer program usage by health care providers, liability would be
imposed only if the providers were negligent in the selection, installa-
tion, operation and/or maintenance of computer programs.5?

Physicians and technicians, on the other hand, would be held liable
only if they had negligently relied on improper computer-generated in-
formation (i.e., if further testing would have been warranted, or if the
information was so obviously inaccurate that a similarly-situated physi-
cian would have recognized that fact immediately), or if a computer-
controlled treatment had been negligently supervised or administered.8
As technology becomes more readily available, physicians could eventu-
ally be held liable for not performing computer tests if such tests are
deemed to be characteristic of the minimum acceptable level of care.
Where the industry has been lax in regulating itself, courts have set the
appropriate standard of care themselves.’® This, however, has not yet
occurred in a medical computer related case, and is beyond the scope of
this Note.

The decision as to whether a medical computer program will be
classified as a product or service will ultimately be based upon policy
considerations, since these programs cannot be readily pigeonholed.®?
In this type of case, the courts have traditionally applied an “essence of
the transaction” test,5! whereby they look to the predominant purpose
of the transaction to determine whether the sales or service aspect of
the contract is controlling. This general test, however, does not easily
conform to the health care context. If the service aspect prevails, the
product will be seen as part of a service. Given such a scenario, product
liability principles would not apply.

Supporters of Brannigan and Dayhoff’s position would argue that
the computer program is a product, and therefore strict liability princi-
ples should be applied. They base this conclusion on the software’s tan-
gible format, the possibility of ownership and the possibility of
correcting defects.62 Brannigan and Dayhoff acknowledge that, if strict
liability is applied, both providers and practitioners would have expo-
sure to liability. The authors find this to be an acceptable side effect
because strict liability principles rather than the negligence standard

56. Brannigan & Dayhoff, supra note 2, at 128-29.

57. Id. at vi.

58. See, e.g., The T.J. Hooper, 60 F.2d 737 (2d Cir. 1932); Helling v. Carey, 83 Wash. 2d
514, 519 P.2d 981 (1974); Note, Computers in the Courtroom, supra note 11, at 221-22.

59. Brannigan & Dayhoff, supra note 2, at 130.

60. Crump & Maxwell, supra note 25, at 834.

61. Brannigan & Dayhoff, supra note 2, at 130-32.

62. See id. at 133; Crump & Maxwell, supra note 25, at 854.
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better serve the primary goals of tort law.53

Other commentators argue that medical professionals are service
providers who incidentally sell these products within the scope of their
duty.®¢ This notion is based on the idea that hospitals are more easily
compared to consumers (rather than sellers) because they depend, as do
the patient/consumers, upon the manufacturer to discover and “debug”
defects. This is due, in part, to the complexity of computer technol-
ogy.%®> Holding the health care providers strictly liable forces them to
adopt the role of an insurer, a role which they are ill-suited to
perform .56

Classifying computer programs as services rather than products is
thought to be desirable because it allows victims to recover damages
from the providers and/or practitioners only if negligence can be
proven. This is much more difficult than merely proving the existence
of a defect which is necessary in'a strict liability action. This difficulty
in triggering liability by implementing a negligence standard would in-
deed lead to lower health care costs. Additionally, the service label
would be more beneficial because hospitals can insure against malprac-
tice more easily than they can obtain indemnification against strict lia-
bility claims.5? According to the proponents of this service-provider
viewpoint, classifying the technology as a service would appear to be the
correct result under current circumstances.

The major problem with this treatment of computer programs is
that by classifying their usage as a service rather than as a product, we
simultaneously preclude a potential product liability claim against the
manufacturer as well. Since a victim may recover substantially less
under a negligence theory because of its higher burden of proof, a clas-
sification of computer program usage as a service would be undesirable.
In fact, this higher burden might preclude victims from recovering
against the manufacturer at all. Finally, a victim seeking recovery
under the less desirable negligence theory may have difficulty showing
when the defect occurred during the manufacturing process.%8

C. AN ADDITIONAL PROPOSAL: BEST OF BOTH WORLDS

As a solution to this dilemma, a hybrid of the strict liability and
negligence models might be warranted in some circumstances. The ma-

63. See Crump & Maxwell, supra note 25, at 831.

64. Id. at 855.

65. Id. at 836, 842.

66. Since hospitals have rarely been held to a theory of strict liability, few have in-
sured themselves against such claims. Id. at 854.

67. Brannigan & Dayhoff, supra note 2, at 126, 129.

68. Id. at 143.
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jor anlaytical error made in the current law and the proposals dealing
with the computer liability problem is that courts treat all medical com-
puter cases alike. A better approach would be to identify the most com-
mon computer-caused accidents and deal with each in a separate
manner. The complexity of modern computer programs and the special
circumstances surrounding the health field justify a more specialized
treatment of the same by tort law. As previously noted, the health care
field does not neatly conform to any of our traditional legal theories.
Given this situation, any arising case could be analogized to one of the
four injury models set forth below.

1. Type I: Directly Caused Computer Injuries

The first type of injury occurs when computer technology itself
harms the patient. An X-ray program “bug”, which causes larger than
acceptable doses of radiation to be administered and results in radiation
sickness, is an example of this first category of injury.

If the courts decide to treat this as a typical products liability in-
jury, the software manufacturer, the distributor and the integrator of
the machinery would most likely be held liable. This, in itself, would
seem to satisfy the goals of the law set forth in Section III above. The
victim would probably recover damages upon proof of the existence of a
defect. The application of strict liability principles would be superior to
the usage of negligence law because the complexity of computer pro-
gram manufacturing might prevent the plaintiff from pinpointing the
time at which the defect occurred.’® Recovery under strict liability
would impose liability on the party that was best able to avoid the risk
and in a better position to compensate the injured party. In most cir-
cumstances this best cost avoider and better compensator would be the
manufacturer.

Any increased costs due to liability for defective products can be
distributed throughout the chain of distributors, sellers, providers and,
of course, the patients. Since the manufacturer can also easily obtain
insurance to indemnify it against defective products, the risk and cost
spreading goals of the tort law are better served by a strict liability
approach.

The goal of deterrence, however, may or may not be necessary or
desirable in such health care cases. Society might be ill-served by any
“chilling” effect on the production of useful products. Manufacturer-
imposed liability does not necessarily need to be a deterrent to produc-
tion, because of the availability of insurance and the manufacturer’s
ability to spread costs over a larger market.

69. Crump & Maxwell, supra note 5, at 856.
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A negative side effect of applying traditional strict product liability
to these type of injuries is that the chain of liability extends to include
the hospital and the practitioner. The same three legal goals, which are
satisfied when applying products liability to manufacturers, are not sim-
ilarly satisfied when applied to health care providers.’? The compensa-
tory rationale is barely satisfied when applied to hospitals and
physicians because these parties may not be able to insure against strict
liability claims as readily as they can against malpractice actions.”™ In
fact, the victim may be in a better position to insure against the risk of
injury via life or health insurance.

Likewise, providers and practitioners are in a much worse position
to spread the risks and costs. They can only pass the costs on to their
patients. This, however, will increase the cost of health care without a
corresponding increase in quality. For example, a million dollar judg-
ment against a syringe manufacturer who produces ten million needles
a year might increase consumer costs only ten cents. The same judg-
ment levied against a small rural hospital serving one thousand patients
annually would increase the cost to each patient by one thousand dol-
lars.’2 While this situation would be different if the manufacturer was
a small company, the manufacturer would still be in a better position to
insure against the risk.

If deterrence is a necessary goal in these circumstances, the manu-
facturer (rather than the hospital) is in the better position to detect or
control defects, even if it does this by keeping the product off the
market.?®

As previously mentioned, applying traditional strict product liabil-
ity concepts to providers and practitioners would result in an increase in
health care costs without any accompanying improvement in the quality
of care. There would also be a disincentive for hospitals and physicians
to employ computer technology in their future treatments. The patient
would indeed receive monetary compensation, but only at an unaccept-
able social cost—an increase in health care costs for everyone in the
future.

As a better alternative, this Note suggests that the courts cut off
strict liability at the level of the distributor, whereby hospitals and phy-
sicians would never be held strictly liable. They would instead be held
to a theory of professional liability, while the manufacturer would be
held strictly liable. This scheme would allow a radiation overdose vic-

70. Id. at 854.

71. Id. at 853.

72. Id. at 854.

73. An example of such special circumstances would be if there was some reason to
doubt the reliability of the outputted information. In such an event, this improper reli-
ance would constitute malpractice.
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tim to recover from the manufacturer in strict liability, and/or from the
hospital, physician or technician if they were negligent (i.e., if they
should have known the X-ray program was not functioning properly,
but used it anyway).

The cost-spreading rationale would also be satisfied because manu-
facturers and hospitals would be able to obtain insurance against strict
liability and malpractice claims, respectively. This combination of the
current proposals would more effectively satisfy the goals of both the
tort law and the health care system than the current law does.

2. Type II: Indirectly Caused Computer Injuries

The Type II injuries are more indirect in that they are caused by
computers which produce incorrect information. This incorrect infor-
mation may be relied upon by the practitioner, who may have no reason
to doubt the information. This type of situation might involve the mal-
functioning of the cardiac monitor found at the nurse’s station at the In-
tensive Care Unit of a hospital facility. Health care personnel normally
rely on such an information-gathering system without conducting fur-
ther tests because of time limitations. If the monitor shows a normal
pattern for a patient who is experiencing a rapid heart beat, there is a
good chance that injury may result.

This type of injury should be treated much the same as Type I inju-
ries for many of the same reasons. Under exceptional circumstances,
however, the plaintiff experiencing this type of injury would be able to
recover from both the manufacturer (in strict liability) and the health
care provider (under professional negligence standards). There is a
much stronger case for extending liability here, as the provider may ar-
guably be at fault as well. Given this situation, the deterrence of bad
medicine might also be achieved. Providers can insure against a mal-
practice claim and minimize any increase in health care costs. It should
be emphasized that the concepts of liability would be essentially the
same as in Situation I. Situation II, however, allows for greater recov-
ery by the patient if there is an act of malpractice as well as a defect in
the computer system.

3. Type III: Negligence Injuries

This third type of injury is one in which the computer functions ef-
fectively, but (a) the hospital is negligent in the selection, installation or
maintenance of the program; or (b) the physician misreads the informa-
tion, misapplied the program or fails to apply it when it should have
been applied. The former instance might occur when a hospital em-
ploys a knowingly outdated computer program just to cut costs. An ex-
ample of the latter would be an injury resulting from a physician’s
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failure to detect an obvious abnormality in the results of a CT Scan.
Even though these are the classic cases of negligence, they should be
treated slightly differently than by the present law. Currently, the pa-
tient might be able to recover both from the manufacturer in strict lia-
bility and from the physician or hospital for their negligence.

To satisfy both the goals of the law and those of health care, this
Note proposes that no strict liability should be imposed under these cir-
cumstances. Accordingly, the hospital or physician only would be liable,
with such liability stemming from professional negligence principles. In
other words, since there was no defect, the manufacturer has no liabil-
ity. However, the manufacturer could still be found to be negligent if
this was indeed the case.

Even though the hospital and physician can insure against their
own negligence, the imposition of liability may actually serve as a deter-
rent to future negligent behavior. To hold the manufacturer liable here
without fault would serve no similar purpose, however. Under this pro-
posal, the price of the equipment itself would not rise, and hopefully,
the cost to the patient would likewise remain unchanged. In this case,
the injured patient would recover under the normal medical malprac-
tice community standard.

4. Type IV: No-Fault Injuries

A Type IV injury occurs as a result of both the limitations technol-
ogy and the inexactness of medicine. When a patient suffers this type
of injury, the computer functions exactly as expected, and the hospital
and physicians act in a reasonable fashion. In other words, injury in
these instances cannot reasonably be prevented. This type of injury is
clearly defined by the following fact situation.

Assume that a patient undergoes a treadmill test to detect heart
circulation abnormalities. During this testing, the computer acts as ex-
pected, yet still does not detect abnormalities because a false-negative
result (caused by the imperfect nature of the test) may have occurred.
Assume further that this test was part of a routine physical, and that
the patient had not complained of chest pain or other symptoms which
should have aroused the physician’s suspicion. Consequently, the treat-
ing physician is not negligent in relying upon the test results. If the pa-
tient subsequently dies of a heart attack, it cannot be attributable to a
defect in the computer program or the negligence of the health care
provider.

With this type of injury, there would be no “victim” for purposes of
recovery. As far as negligence law is concerned, recovery is dependant
upon the presence of a perpetrator and/or action which causes the vic-
tim’s predicament. In the example described above, no such actor or ac-
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tion exists. Everyone involved has acted in a reasonable manner, yet
the “patient” still suffers. This can be analogized to a natural catastro-
phe situation, in which the patient or his family must rely on medical
and life insurance for compensation.

Holding providers or manufacturers liable for a Type IV injury
would provide the wrong incentives. Doing so would inevitably lead to
a misallocation of dangerously scarce health care resources. Although
there is a lower rate of recovery for these injuries, society is better
served by resulting lower costs, and better quality health care.

V. CONCLUSION

Assessing liability for computer-related injuries is still an unsettled
area of the law. The major area of indecision will be in deciding
whether or not the courts should apply strict liability to health care
providers as a seller of computer products. This proposal has met with
some support.

Another alternative would be to consider the computer program as
incidental to the provision of health care services. Under such a treat-
ment tort law principles, such as negligence, would be applied. This
Note suggests that both of these treatments err in that they do not con-
sider the differing degrees of injury that can result from advanced com-
puter technology.

This Note proposes that the most effective way to achieve the goals
of both the law and health care is to consider differing levels of injury
when assessing liability. The treatment of the four levels of computer-
caused injury suggested here illustrate how liability can be distributed
between manufacturers and health care providers. Other alternatives,
such as providing tax incentives to hospitals that employ the technology
(in the event that they are to be held strictly liable), or working with
the insurance industry to create lower premiums and a greater range of
coverage to hospitals and manufacturers, should receive a great deal of
consideration, even though such alternatives fall beyond the scope of
this Note.

Due to the complexity of computer technology and the unique
needs and functioning of the health care system, it is clear that a new
set of legal liability rules must be forged. To ensure that our population
receives the best possible health care, the law must provide the correct
incentives to manufacturers and health care providers. These proper
incentives will result in the most efficient level of technology being em-
ployed and, in turn, will lead to more effective, lower-cost health care
for us all.

James N. Godes
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