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401 

WHEN CONVICTS NEED NOT APPLY: 

PROPOSING CLARIFICATIONS TO THE 

EEOC’S 2012 GUIDELINES 

ALEX J EFFREY WHITT* 

I. AN  INTRODUCTION  TO  TITLE  VII
1
 

When  Presiden t  George H.W. Bush  sign ed th e Civil Righ t s 

Act  of 1991,
2
 a  bipar t isan  effor t

3
 to r eform th e du ty of Am er ican  

employer s to r efra in  from racia l discr imina t ion  when  h ir ing job 

applican t s, he st a t ed tha t  “[i]t  is ext r emely impor tan t  th a t  th e 

sta tu t e be proper ly in t erpret ed by execu t ive bran ch  officia ls, by 

the cour t s, and by Am er ica’s employers so th a t  n o incen t ives to 

engage in  such  illega l con duct  a r e cr ea ted.”
4
 To tha t  end, th e Equal 

Employment  Oppor tun ity Commission  (“EEOC”) gave employer s 

new guidelines in  2012 for  consider ing job applican t s with  

convict ion  r ecords.
5
 

 

* J .D., J anuary 2014, The J ohn Marshall Law School.  The author  is gra teful 

to Michael Murphy Tannen who helped the author  discover  the topic of th is 

ar t icle.  The author  would a lso like to thank his fa ther  J effrey B. Whit t  for  a ll 

of h is suppor t  and guidance over  the last  three year s. F inally, the author  

dedicates th is ar t icle to a ll of h is suppor t ive fr iends dur ing his law school 

career , including but  not  limited to: J ared Schneider , Adam Brunell, David 

Weiss, Aaron Koonce, Kur t  Brna, Andrew Marzan, Parker  Lawton, Tom 

Bacon, and Kayleigh Thomas. 

 1.  42 U.S.C. § 2000e-2(k) (2012). 

 2.  President ia l Sta tement  on Signing S. 1745, 27 WEEKLY COMP . PRES. 

DOC. 1701 (Nov. 21, 1991); see also Andrew Rosenthal, R eaffirm ing 

Com m itm ent, Bush S igns R ights Bill , N.Y. TIMES (Nov. 21, 1991), 

h t tp://www.nyt imes.com/1991/11/22/us/reaffirming-commitment -bush-signs-

r ight s-bill.h tml?pagewanted=a ll&src=pm (announcing President  Bush ’s 

signing of the Civil Right s Act  of 1991 and summar izing it s legisla t ive 

h istory). 

 3.  137 CONG. REC. S15273-01 (1991). 

 4.  President ia l Sta tement  on Signing S. 1745, supra  note 2. 

 5.  S ee generally EEOC, CONSIDERATION OF ARREST AND CONVICTION 

RECORDS IN EMPLOYME NT DE CISIONS UNDER TITLE VII  OF THE CIVIL RIGHTS 

ACT OF 1964 (2012) [hereinafter  2012 EEOC Guidelines], available at 

h ttp:/ / www.eeoc.gov/ laws/ guidance/ arrest_conviction.cfm  (deta iling the 

EEOC’s cur rent  policies with  r espect  to consider ing previous ar rest s and 

convict ions and Tit le VII cla ims); see also Art  Gutman, EEOC R eleases N ew 

Guidelines on Arrest & Conviction R ecords , OFCCP  BLOG SP OT (May 9, 2012, 

10:54 AM), h t tp://ofccp.blogspot .com/2012/05/eeoc-releases-new-guidelines-on-

ar rest .h tml (summar izing the EEOC’s 2012 Guidelines based upon the 

different  analyses for  ar rest  and convict ion records, dispara te t r ea tment  and 

dispara te impact , individualized assessments, and employer  best  pract ices).  
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Changing sta t ist ics play a  role in  whether  an  employer ’s 

hir ing pract ices a r e discr iminatory.
6
 Where Afr ican -Amer icans and 

Hispan ics
7
 a r e convict ed a t  h igher  ra t es th an  Caucasian s,

8
 

Amer ica’s employer s may engage in  illega l conduct  by reject ing 

applican t s with  convict ion  records.
9
 In  ligh t  of new cr iminal 

sta t ist ics
10

 and th e fact  th a t  employer s have increased access to 

applican t s’ cr iminal h istor ies,
11

 the EEOC thought  it  prudent  to 

offer  in sigh t  in to pract ices tha t  cou ld incur  Tit le VII liability
12

 and 

avoid it .
13

 

While th e new guidelines answer  many qu est ions,
14

 other s 

 

 6.  S ee Watson v. For t  Worth  Bank & Trust , 487 U.S. 977, 992 (1988) 

(not ing that  dispara te impact  cla ims will inevitably consider  st a t ist ica l 

informat ion). 

 7.  S ee Nancy E. Walker  et . a l., Lost Opportunities: T he Reality of Latinos 

in  the U.S . Crim inal J ustice S ystem  1, 4 (2004), available at  

h t tp://www.policyarchive.org/handle/10207/bit st r eams/20279.pdf (r epor t ing 

that  Hispanics are typically convicted of lesser  cr imes than non -Hispanics). 

 8.  Paul Guer ino et  a l., U.S . Dep’t of J ustice, Prisoners in  2010  1, 27 

(2012), h t tp://bjs.ojp.usdoj.gov/content /pub/pdf/p10.pdf.  

 9.  S ee, e.g., J ohn Schmit t  & Kr is Wa rner , Ex-offenders and the Labor 

Market, CTR. FOR ECON. & POLICY RESEARCH  1, 13 (2010), available at 

h t tp://www.cepr .net /documents/publica t ions/ex-offenders-2010-11.pdf 

(compar ing the est imated ex-offender  popula t ion  against  t he working age 

popula t ion that  is not  incarcera ted by race). 

 10.  Guer ino, supra  note 8, at  27; see also Sean Rosenmerkel et  a l., Felony 

S entences in  S tate Courts, 2006 —  S tatistics Tables  1, 19 (2010), available at  

h t tp://bjs.ojp.usdoj.gov/content /pub/pdf/fssc06st .pdf (deta iling that  an  average 

of six more Afr ican -Amer icans in  2006 were incarcera ted for  felonies than 

Caucasians). 

 11.  S ee Car l R. Ernst  & Les Rosen, N ational Crim inal History Database 1, 

18 (2002), 

 available at   ht tp://www.brbpub.com/ar t icles/Cr iminalHistoryDB.pdf 

(concluding that  employers could use online databases to r eview a  job 

applicant ’s cr iminal h istory); see also Soc’y for  Human Res. Mgmt ., 

Background Checking: Conducting Crim inal Background  Checks  1, 4 (2010), 

www.slideshare.net /shrm/background-check-cr iminal?from=share_email 

(r epor t ing that  73% of a ll surveyed employers conduct  cr iminal background 

checks through applicant s ’ consumer  repor t s); see also Keisha-Ann G. Gray, 

R equesting a Crim in al-Background Check , HUMAN RES. EXE C. ONLINE  (Sept . 

10, 2012), 

 h t tp://www.hreonline.com/HRE/story.jsp?storyId=533350656 (advising New 

York employers on how to conduct  background checks under  the EEOC ’s 2012 

Guidelines). 

 12.  2012 EEOC Guidelines, supra note 5, a t  3l; see also FED. INTERAGENCY 

REENTRY COUNCIL, REENTRY MYTHHBUSTER! ON H IRING/CRIMINAL RECORDS 

GUIDANCE  (Oct . 2012), 

 h t tp://wdr .doleta .gov/direct ives/a t t ach/TEGL/TEGL_31_11_a t t5.pdf (providing 

informat ion to ex-offenders as to their  r ight s under  Tit le VII). 

 13.  2012 EEOC Guidelines, supra note 5, a t  25. 

 14.  S ee EEOC, Questions and Answer About the EEOC’s Enforcem ent 

Guidance on the Consideration of Arrest and Conviction R ecords in 

Em ploym ent Decisions Under T itle VII  (2012) [hereinafter  2012 Guidelines Q 

& A], h t tp://www.eeoc.gov/laws/gu idance/qa_ar rest_convict ion.cfm 

(summar izing the 2012 Guidelines in  the context  of commonly used hir ing 
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remain .
15

 Wh at  the gu idelines suggest  and what  Tit le VII r equ ir es 

do not  ma tch  up n ea t ly.
16

 In  par t icu lar , th e EEOC “recommends 

tha t  employer s not  a sk about  convict ion s on  job applica t ion s.”
17

 At  

the same t ime, th e EEOC provides tha t  such  h ir ing pract ices cou ld 

be defended as a  business necessity with out  r equ ir ing 

individualized a ssessment s.
18

 

Accordingly, employer s must  ch oose between  either  following 

the EEOC’s recommendat ion  or  nar rowly ta ilor ing
19

 quest ions 

abou t  the convict ions th ey find impermissible to avoid dispara te 

impact  liability.
20

 While th e EEOC recommends th a t  employer s not  

ask about  convict ion s on  employment  applica t ions,
21

 an  employer  

can  lega lly do so and deny employment  based on  the answers 

given  when  the disqu alifying convict ion s a r e con sist en t  with  a  

busin ess n ecessity.
22

 

Sect ion  II of th is Commen t  examines th e an a lyt ica l h istory of 

Tit le VII dispara te impact  cla ims leading up th e 2012 Guidelin es. 

Sect ion  III illust ra tes the ambiguit ies tha t  can  ar ise in  

in terpr et ing th ese gu idelines. F ina lly, Sect ion  IV proposes a reas 

for  cla r ifica t ion  in  fu ture gu idance. 

II. THE  DEVELOPMENT OF  DISPARATE  IMPACT CLAIMS  

UNDER TITLE  VII   

A. Disparate Im pact Analysis in  the U.S . S uprem e Court  

The EEOC is an  execu t ive agency tha t  pr imar ily enforces 

Tit le VII, th e federa l law making it  illega l for  employers to 

discr imin ate on  the basis of race or  na t ional or igin  in  their  h ir ing 

pract ices.
23

 Not  on ly does Tit le VII explicit ly proscr ibe facia lly-

 

pract ices). 

 15.  S ee, e.g., Kevin  McGowan, Discrim ination: EEOC’s Crim inal Check 

Guidance Puts Focus on Em ployer Defenses, S peaker S ays, EMP . POL’Y & LAW 

DAILY (J une 15, 2012), available at  Bloomberg BNA 115 DLR A-4 6/14/12 

(discussing ambiguit ies in  t he EEOC ’s gu idelines in  assessing potent ia l 

employer  liability). 

 16.  S ee id . (emphasizing that  non -compliance with  the EEOC’s broad 

out lines for  best  pract ices that  the EEOC provides is not  necessar ily 

prohibit ed by Tit le VII nor  indefensible as a  business necessity). 

 17.  2012 EEOC Guidelines, supra note 5, a t  13-14. 

 18.  S ee id . (advising that  Tit le VII may not  r equire an  individualized 

assessment  depending on the case, but  that  the employers screening process 

must  have a  “demonst rably t ight  nexus” between the disqualifying convict ion  

and the job for  which the applicant  has applied). 

 19.  S ee id . a t  18 (incorporat ing the factor s considered to determine 

whether  a  h ir ing pract ice is nar rowly t a ilored under  Green v. Mo. Pacific R .R . 

Co., 549 F.2d 1158 (8th  Cir . 1977), in to the EEOC ’s guidelines). 

 20.  S ee in fra  p. 3. 

 21.  2012 EEOC Guidelines, supra note 5, a t  13-14. 

 22.  42 U.S.C. § 2000e-2(k).   

 23.  EEOC, Overview , EEOC.GOV, h t tp://www.eeoc.gov/eeoc/index.cfm (last  

visit ed Apr . 8, 2013). 
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racia l h ir ing policies,
24

 it  a lso proscr ibes racia lly-n eu t ra l policies 

tha t  dispropor t ion a tely favor  one race over  another , ca lled a  

“dispara t e impact .”
25

 Seven  years a ft er  Tit le VII passed, the 

Supreme Cour t  ackn owledged in  Griggs v. Duke Power Co. th a t , 

where th e dispara t e impact  is a t t r ibu table to r ace,
26

 Tit le VII’s 

prohibit ions on  discr imin at ion  con t rol.
27

 Therefore, an  employer  

cannot  eva lua te a  per son  in  the abst ract  wh en  th e resu lt  is tha t  

people of on e race a re h ired more oft en  than  an oth er .
28

 

An  employer  is permit t ed to eva lua te ea ch  applican t  for  a  job
29

 

with  a  h ir ing pract ice th a t  is rela t ed to th e job in  quest ion .
30

 The 

exten t  to which  a  h ir ing pract ice is so rela t ed became an  

employer ’s defense to dispara t e impact  cla ims under  Tit le VII.
31

 

Thus, wh ere a  pla in t iff has pled sufficien t  fact s of a  dispara t e 

impact  a r ising from an  employer ’s h ir ing pract ice,
32

 the employer  

cou ld rebu t  it  with  legit imate busin ess reasons in  the so-ca lled 

“business n ecessity defen se.”
33

 Yet , how  an  employer  had to prove 

the busin ess n ecessity defen se was unclear .
34

 Contr adictory 

not ions of what  an  employer  had to prove in  cour t  were apparen t  

in  the Cour t ’s ju r ispruden ce.
35

 

In  1988, th e Supreme Cou r t  cla r ified the employer ’s burden  of 

 

 24.  42 U.S.C. § 2000e-2. 

 25.  S ee generally Gr iggs v. Duke Power  Co., 401 U.S. 424 (1971) (st a t ing 

for  the first  t ime in  Supreme Cour t ’s jur isprudence that  Tit le VII ’s purpose of 

eliminat ing racia l discr iminat ion in  employment  encompasses h ir ing policies 

beyond explicit ly r ace-based cr it er ia). 

 26.  S ee id . a t  430 (remarking that , in  their  employment  applica t ions, 

Afr ican-Amer icans passed the employer ’s in telligence t est  a t  lower  r a tes 

because of the infer ior  educat ion received in  segregated schools).  

 27.  Id . a t  434. 

 28.  Id . a t  436. 

 29.  Id . 

 30.  Id . a t  431. 

 31.  S ee Watson , 487 U.S. a t  998 (holding that  an  employer  can meet  the 

r equirements of the business necessity defense by present ing evidence that  

the a llegedly discr iminatory pract ice is just ified). 

 32.  S ee Dothard v. Rawlinson, 433 U.S. 321, 330 (1977) (holding that  a  

dist r ict  cour t  may rely on generalized nat ional st a t ist ics to prove a  dispara te 

impact  in  evaluat ing a  pla in t iff’s pr ima facie case). 

 33.  Watson , 487 U.S. a t  998-99 (not ing that  the burdens imposed on 

employers can be weighed in  determ ining whether  an  employer ’s policy serves 

business in terest s and that  an  employer  may find it  easier  to determine 

whether  it s employment  decisions bear  a  r ela t ionship to the job in  quest ion  

with  a  discret ionary policy).   

 34.  S ee, e.g., McDonnell Douglas Corp. v. Green, 411 U.S. 792, 802-03 

(1973) (deta iling the manner  in  which a  pla in t iff may make a  pr ima facie case 

of dispara te impact  while not  deta iling how the defendan t -employer  could 

rebut  that  case).  

 35.  Com pare, e.g., Watson , 487 U.S. a t  997 (sta t ing that  the pla in t iff bear s 

the burden  of per suasion on every aspect  of a  Tit le VII dispara te impact  cla im) 

with  Dothard , 433 U.S. a t  329 (sta t ing that  an  employer  must  prove a  

business necessity defense). 
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proof in  Wards Cove Pack ing Co., In c. v. Aton io.
36

 Th e Cour t  held 

tha t , in  any Tit le VII dispara t e impact  cla im, the employer  merely 

had to presen t  some evidence tha t  th e pract ice was rela t ed to 

employment .
37

 The Cour t  a lso held tha t  the applican t  a lways had 

the burden  of persuasion .
38

 Dur ing the course of dispara t e-impact  

ju r isprudence, the employer ’s burden  got  lost  in  t ransla t ion .
39

 

Meanwhile, Congress h ad made n o effor t s t o a lt er  th e Cour t ’s 

concept ion  of the busin ess necessity defen se.
40

 

B. Congressional Reform  

Then , in  th e ear ly n inet ies, m any in  the 102nd Congress 

sought  to t igh ten  th e len ien t  standard tha t  Wards Cove had given  

to employer s’ business n ecessity defen se.
41

 The biggest  qu est ion  

was h ow to do it .
42

 Congress fir st  t r ied in  1990
43

 t o over tu rn  Wards 

Cove with  legisla t ion .
44

  However , th is resu lted in  con ten t ious 

 

 36.  S ee Wards Cove Packing Co., Inc. v. Atonio, 490 U.S. 642, 659 (1989) 

(holding that  an  employer  only had to provide evidence tha t  the policy was 

rela ted to the job in  quest ion, and that  the defendant  employer  had no burden 

of per suasion in  Tit le VII cla ims). 

 37.  Id . 

 38.  Id . 

 39.  S ee id . a t  664-65 (Stevens, J ., dissent ing) (expla in ing the h istory of 

dispara te-impact  jur isprudence following Griggs and a rguing that  the 

major ity has r ever sed what  cour t s had previously r equired employers to 

establish  to meet  a  business necessity defense). 

 40.  S ee id . a t  666 (stat ing that  “Congress has declined to act  . . . t o limit  

the r each of th is ‘disparate-impact ’ t heory.”). 

 41.  137 CONG. REC. S15273-01 (sta tement  of Sen. J ohn Danfor th); S ee also, 

Rona ld D. Rotunda, T he Civil R ights Act of 1991: A Brief Analysis of the 

Congressional Response to J udicial In terpretation , 68 NOTRE DAME  L. REV. 

923, 924 (recount ing that  Congress sought  to over turn  five Supreme Cour t  

discr iminat ion cases with  the Civil Right s Act  of 1990).  

 42.  S ee also Wards Cove, 490 U.S. a t  652 (expressing concern  that  without  

deference to an  employer ’s r a t ional business concerns, employers would be 

subject  to overwhelming discr iminat ion suit s and thus may be t empted to 

adopt  illegal quotas in  order  to avoid expensive lit igat ion ); cf. President ia l 

Sta tement  on Sign ing the Civil Right s Act  of 1991, 27 WEE KLY COMP . PRES. 

DOC. 1701 (Nov. 21, 1991) (affirming that  The Civil Right s Act  of 1991 wou ld 

not  create “incent ives for  employers to adopt  quotas or  unfair  preferences.”).  

 43.  S ee Richard L. Berke, House Approves Civil R ights Bill; Veto Is 

Weighed , N.Y. TIMES (Aug. 4, 1990), 

 h t tp://www.nyt imes.com/1990/08/04/us/house-approves-civil-r ight s-bill-veto-is-

weighed.html?pagewanted=all&src=pm (expla ining that  a  chief provision of 

the Civil Right s Act  of 1990 is to over turn  Wards Cove by shift ing the burden  

of per suasion on the employer ). 

 44.  Civil Right s Act  of 1990, S. 2104 101st  Cong. (1991); see also Thomas B. 

Edsall, T he Civil R ights Act of 1990—GOP Hopes Veto Will Go Over Well With 

White Voters, SEATTLE TIMES (Oct . 23, 1990), 

h t tp://community.seat t let imes.nwsource.com/archive/?date=19901023&slug=1

100130 (repor t ing that  the legal burdens and damage limita t ions were key 

provisions of the Civil Right s Act  of 1990 that  u lt imately led to President  

Bush ’s veto). 
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deba tes th a t  went  unresolved.
45

 

When  the Civil Righ t s Act  of 1991 was presen ted on  the 

Sena te floor , Sena tor  Danfor th  in t roduced an  in t erpreta t ive 

memorandum a imed dir ect ly a t  r ever sing Ward s Cove.
46

 Thus, 

Sect ions 104 and 105 of the Act  pu t  th e burden  of proof on  the 

defendant -employer  th a t  a  dispara te h ir ing pract ice was a  

busin ess n ecessity.
47

 The quest ion  remained as to h ow much  an  

employer  had to prove,
48

 bu t  not  a s to what  had to be proven .
49

 Th is 

burden  sh ift ing became the h a llmark compromise in  r eforming 

discr imin atory h ir ing post -Wards Cove.
50

 

C. Changes in  the S tatistical Landscape 

Even  with  a  burden -sh ift ing framework in  Tit le VII,
51

 some 

old problems of proof remained.
52

 Specifica lly, un like dispara te 

t rea tment  cla ims wh ere a n  applican t  cou ld prove discr imin at ion  

 

 45.  S ee Cynthia  L. Alexander , The Defeat of the Civil R ights Act of 1990: 

Wading T hrough the R hetoric in  S earch of Com prom ise, 44 VAND. L. REV. 595, 

616 (1991) (expla in ing that  the debates r egarding codifying an employer ’s 

burden in  est ablishing business necessity r esult ed in  proposals that  were 

either  unsat isfactor ily len ient  or  unsat isfactor ily st r ict , many of wh ich did not  

address the holding in  Wards Cove). 

 46.  S ee 137 CONG. REC. S15,273-01 (1991) (clar ifying that  “[t ]he t erms 

‘business necessity’ and ‘job rela ted’ a re in tended to r eflect  the concept s 

enuncia ted by the Supreme Cour t  in  [Griggs] . . . . . . , and in  the other  

Supreme Cour t  decisions pr ior  to [Wards Cove].”); see also, Civil Right s Act  of 

1991, S. 1745 102nd Cong. § 105(b) (1991) (r equ ir ing that  “[n]o st a tements 

other  than the in terpret ive memorandum  . . . shall be considered legisla t ive 

h istory, or  r elied upon in  any way as legisla t ive in  const ru ing . . . [b]usiness 

necessity.”). But see Philip S. Runkel, T he Civil R ights Act of 1991: A 

Continuation of the Wards Cove S tandard of Business N ecessity? 35 WM. & 

MARY L. REV. 1177, 1239 (1994) (concluding that  the Civil Right s Act  of 1991 

is ambiguous such that  cour t s could apply the Wards Cove st andard in  

cont ravent ion of the Act ’s st a ted purpose in  the in terpreta t ive memorandum).  

 47.  Civil Right s Act  of 1991 § 104-05, 42 U.S.C. 2000e-2 (1991). 

 48.  S ee Peter  M. Leibold et . a l., Civil R ights Act of 1991: R ace to the 

Finish—Civil R ights, Quotas, and Disparate Im pact in  1991, 45 RUTGERS L. 

REV. 1043, 1084 (1993) (not ing that  the defin it ion  of “business necessity” in  

the Civil Right s Act  of 1991 turned on the st andard a  defendant -employer  had 

to sa t isfy). 

 49.  S ee Rotunda, supra  note 41, a t  927 (remarking that  Congress did not  

define the t erm “business necessity” with  any par t icular ity). 

 50.  S ee President ia l Sta tement  on Signing the Civil Right s Act  of 1991, 27 

WEEKLY COMP . PRES. DOC. 1701 (Nov. 21, 1991) (expla in ing that  The Civil 

Right s Act  of 1991 reestablishes dispara te impact  analysis under  Griggs 

“while including a com prom ise provision  t ha t  over turns Wards Cove by 

shift ing to the employer  the burden of per suasion on the ‘business necessity’ 

defense.”) (emphasis added). 

 51.  Id . 

 52.  S ee Reginald C. Govan, Honorable Com prom ises and the Moral High 

Ground: T he Conflict Between the R hetoric and the Content of the Civil R ights 

Act of 1991, 46 RUTGERS L. REV. 1, 238 (1993) (chronicling that  “every 

impor tant  provision of the 1991 Act  would come only in  the context  of 

prot racted, expensive lit igat ion , one case a t  a  t ime.”). 
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th rough  facia lly-racia l h ir ing policies, dispara te impact  cla ims 

usually requ ir ed the pla in t iffs t o provide sta t ist ics because th e 

policy was race-n eu t ra l on  it s face.
53

 The sufficiency of sta t ist ica l 

evidence needed t o prove a  Tit le VII cla im was par t icu lar  t o each  

case.
54

 However , th e employers did not  have any cont rol over  th e 

sta t ist ica l r ea lit ies aga in st  which  th eir  h ir ing pract ices would be 

judged.
55

 Th is presen ts a  un ique issue in  th e case of convict ion  

sta t ist ics, a s many employer s have h ir ing pr act ices aga inst  

applican t s with  such  r ecords.
56

 

1. Disparate Im pact from  Conviction  Rates. 

Between  1974 and 2001, the number  of former  pr ison ers 

living in  the United Sta t es more than  dou bled, from 1,603,000 to 

4,299,000.
57

 The number  of convict s in  a  twen ty-five year  per iod 

has r isen  by near ly 274 percen t .
58

 In  the la st  five years, on e in  

every hundred people was beh ind bar s.
59

 

Convict ion  ra t es have a  specia l r ela t ion sh ip with  th e 

developmen t  of dispa ra te impact  ju r isprudence because 

demographics do n ot  bear  ou t  even ly.
60

 As of 2010, Afr ican -

Amer ican  men  were impr ison ed a t  a  ra te of 3.07%.
61

 Hispan ic men  

 

 53.  S ee Watson , 487 U.S. a t  992 (not ing that  dispara te impact  cla ims will 

inevitably consider  st a t ist ica l informat ion).   

 54.  S ee N.Y.C. Transit  Auth . v. Beazer , 440 U.S. 568, 585 (1979) (not ing 

the weaknesses in  a  pla in t iff’s st a t ist ica l evidence in  establishing a  pr ima 

facie case under  Tit le VII). But see Dothard  433 U.S. a t  330 (finding the 

pla in t iff’s generalized nat ional st a t ist ica l data  sufficient  to establish  a  pr ima 

facie case under  Tit le VII). 

 55.  S ee, e.g., 1 Emp. Discr im. Coord. Analysis of Federal Law § 20:73 

(2012) (expla in ing that  an  employer  does not  bear  the burden of a  business 

necessity defense when the demographics of the local popula t ion  and the 

employer ’s employees st a t ist ica lly match). 

 56.  2012 EEOC Guidelines, supra note 5, a t  1. 

 57.  OFFICE OF J USTICE PROGRAMS, NCJ  197976, PREVALENCE OF 

IMPRISONMENT IN THE  U.S. POPULATION , 1974-2001 (2003), 

h t tp://bjs.ojp.usdoj.gov/content /pub/pdf/piusp01.pdf.  

 58.  S ee THE PEW CTR. ON THE STATES, One in  31: T he Long R each of 

Am erican Corrections  4 (2009), available at    

h t tp://www.pewsta tes.org/uploadedFiles/PCS_Asset s/2009/PSPP_1in31_repor t

_FINAL_WEB_3-26-09.pdf (providing sta t ist ica l data  that  the cor rect ional 

popula t ion has t r ipled over  the course of twenty-five year s). 

 59.  S ee THE PEW CTR. ON THE STATES, One in  100: Behind Bars in  Am erica 

in  2008 9 (2008), available at 

ht tp://www.pewsta tes.org/uploadedFiles/PCS_Asset s/2008/one%20in%20100.p

df (ca ta loging a  44,000-inmat e r ise in  Flor ida  pr ison  popula t ions from 1993 

through 2007 sta te-by-sta te). 

 60.  S ee One in  31, supra  note 58, a t  5 (r epor t ing that  Afr ican -Amer ican 

adult s were four  t imes as likely as whites and two and a  half t imes as likely as  

Hispanics to be in  the cr iminal just ice system). 

 61.  S ee Guer ino, supra  note 8, a t  27 (repor t ing that  3074 of a  100,000 

popula t ion  of Afr ican -Amer icans had been sentenced under  st a te and federal 

jur isdict ion in  2010). 
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were impr ison ed a t  1.26%.
62

 White men , by con t rast , were 

impr isoned a t  a  ra t e of on ly 0.46%.
63

 Th is sta t ist ica l backdrop 

affect s dispara t e impact  cla ims.
64

 

2. In troduction  of the Green -Factor T est. 

In  Green  v. Mo. Pacific R .R . Co., the Eigh th  Circu it  dea lt  with  

whether  Tit le VII con templa tes protect ing min or it ies aga inst  

discr imin at ion  when  an  employer  refu ses to h ire anyone with  a  

convict ion .
65

 In  tha t  case, t he employer  refu sed to h ire anyone with  

a  convict ion  for  anyth ing oth er  th an  a  m inor  t ra ffic offen se.
66

 Th e 

cour t  examin ed th e r elevan t  st a t ist ics
67

 and found tha t  it  

establish ed a  prim a  facie case.
68

 But  under  Griggs,
69

 the qu est ion  

tu rned to the busin ess n ecessity defen se.
70

 

The employer  offer ed a  sca t t er sh ot  defense.
71

 In  the face of 

sta t ist ica l evidence tha t  th e employer ’s policy would 

dispropor t iona tely exclude Afr ican -Am er ican s,
72

 the Eigh th  Circu it  

held tha t  the h ir ing policy cou ld not  be just ified,
73

 r emarking tha t  

“blacks . . . st ill su ffer  from the burden s of discr iminat ion  . . . [and 

den ia l of job oppor tun it ies] becau se of some conduct  which  may be 

remote in  t ime or  does n ot  sign ifican t ly bear  upon  the par t icu lar  

job r equ ir emen t s is an  un necessar ily har sh  and un just  burden .”
74

 

On  remand,
75

 the dist r ict  cour t  ordered an  in junct ion .
76

 In  it s  

order , th e dist r ict  cour t  list ed th r ee factor s by which  the employer  

should consider  an  applican t ’s cr imina l h istory.
77

 F ir st , th e 

employer  had to t ake th e na ture and gravity of the applican t ’s 

 

 62.  Id . (r epor t ing that  1258 of a  100,000 popu la t ion of Hispanic men had 

been sentenced under  st a te and federal jur isdict ion) 

 63.  Id . (r epor t ing that  459 of a  100,000 popu la t ion of White men  had been 

sentenced under  st a te and federal jur isdict ion). 

 64.  2012 EEOC Guidelines, supra note 5, a t  3.  

 65.  Green v. Mo. Pacific R .R . Co., 523 F.2d 1290, 1292 (8th  Cir . 1975). 

 66.  Id . 

 67.  Id . a t  1293-94. 

 68.  Id . a t  1295. 

 69.  Griggs, 401 U.S. a t  431. 

 70.  Green , 523 F.2d a t  1293. 

 71.  S ee id . a t  1298 (offer ing business necessity defense on the grounds that  

the employer  feared theft , negligent  h ir ing cla ims for  h ir ing violent  offenders, 

and problems of r ecidivism). 

 72.  Id . a t  1294. 

 73.  Id . a t  1299. 

 74.  Id . a t  1298. 

 75.  S ee id . a t  1299 (order ing remand a t  which “the dist r ict  cour t  . . . [had 

to] determine whether  on the date of h is applica t ion [the pla in t iff’s] 

background and exper ience qua lified h im for  any posit ion  with  [the 

employer ].”). 

 76.  S ee Green v. Mo. Pacific R.R. Co., 549 F.2d 1158, 1160 (8th  Cir . 1977) 

(r ecount ing and affirming the dist r ict  cour t ’s orders from the remand ordered 

in  1975). 

 77.  Id . 
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convict ion  in to account .
78

 Second, th e employer  h ad to consider  the 

t ime tha t  had passed sin ce th e applican t  was eith er  convict ed or  

relea sed from pr ison .
79

 Th ird, the na tur e of th e job in  qu est ion  

would be con sidered.
80

 Because employer s’ h ir ing policies tha t  t ook 

these factors in to con sidera t ion  would be nar rowly-ta ilored, th e 

Eigh th  Circu it  a ffirmed th is order .
81

 

Then , in  El v. S EPT A , convict ion  st a t ist ics played a  role in  

anoth er  discr im inat ion  su it  based on  a  dispara t e impact  th eory.
82

 

In  tha t  case, an  Afr ican -Amer ican  para t ran sit  dr iver  was reject ed 

becau se he had been  con victed of homicide for ty years pr ior  to 

applying.
83

 Th e EEOC, in  adopt ing th e Green  t est ,
84

 had concluded 

tha t  th e employer  was u nable to esta blish  tha t  it s h ir ing policy 

was su itable.
85

 

The Third Circu it  ackn owledged tha t  the Unit ed Sta t es 

Supreme Cour t  had n ever  dea lt  with  th e issue of con vict ion s as th e 

basis for  employment  discr iminat ion  h ead on .
86

 Relying on  oth er  

Supreme Cour t  preceden t ,
87

 the cour t  remarked tha t  an  employer ’s 

“common -sense”-basis for  bar r ing an  applican t  for  any convict ion  

would be insufficien t ;
88

 ra ther  an  employer ’s h ir in g policy must  

“dist ingu ish  between  applican t s tha t  pose an  unacceptable level of 

r isk and those tha t  do n ot .”
89

 The cour t  upheld th e policy in  tha t  

case.
90

 

 

 

 78.  Id . 

 79.  Id . 

 80.  Id . 

 81.  Id . 

 82.  S ee generally El v. Southeastern  Pa. Transp. Auth ., 479 F.3d 232 (3d 

Cir . 2007) (ar t icula t ing the policy Green ’s analysis effectuates). 

 83.  Id . a t  235. 

 84.  S ee id . a t  243 (remarking that  the EEOC, in  it s compliance manual 

following the passage of the Civil Right s Act  of 1991, had adopted Green ’s 

three-factor  t est ). 

 85.  Id . a t  248. 

 86.  Id . a t  240. But see McDonnell Douglas Corp., 411 U.S. a t  793 (holding 

that  an  employer  could refuse to r ehire an  employee who had engaged in  

illegal protest s); see also Beazer, 440 U.S. a t  587 n . 31 (holding that  a  

government  employer  could refuse to h ire methadone user s because of safety 

concerns). 

 87.  S ee Dothard , 433 U.S. a t  332 (expla ining that  an  employer  cannot  

evaluate an  applicant  in  the abst ract  out  of business necessity). 

 88.  S ee El, 479 F.3d a t  240 (relying on Dothard  for  the proposit ion  that  

employer  must  present  empir ica l proof that  exclusionary policy is an  accurate 

indicat ion of the applicant ’s job per formance). 

 89.  Id . a t  245. 

 90.  Id . a t  249 (holding that  there was no evidence in  the r ecord that  the 

employer  could adopt  a  less discr iminatory a lt ernat ive pract ice that  would 

serve business necessit ies such that  the pla in t iff could overcome the 

employer ’s business necessity defense). 
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D. T he Em ergence of the 2012 EEOC Guidelines 

The EEOC has incorpora ted both  Green  and El in to it s new 

2012 Guidelines.
91

 Employers sh ould develop ta rgeted scr een ing 

processes
92

 and offer  individualized a ssessment s.
93

 Yet , the EEOC 

expla in s th a t  policies nar rowly-ta ilor ed to Green  may be 

permissible with out  individualized assessmen ts.
94

 Ambiguou sly, 

the EEOC both  r ecommends tha t  an  employer  not  a sk abou t  

convict ions on  applica t ions
95

 while implying tha t  denying 

employment  for  th e an swer  given  might  be permissible under  

Green  as an  except ion  to it s individua lized assessment  

recommenda t ion .
96

 

When  an  employer  can not  a sk abou t  convict ions on  an  

applica t ion , th e employer  has “Bann ed the Box.”
97

 Many loca l 

governments h ave “Bann ed the Box,”
98

 and these policies car ry 

socia l and econ omic benefit s.
99

 Yet , the quest ion  rema ins for  

pr iva te employer s wheth er  they n eed to “Ban  the Box” as well. 

Indeed, a ft er  th e relea se of the new 2012 EEOC guidelin es, th e 

 

 91.  2012 EEOC Guidelines, supra  note 5, a t  11, 15 (establish ing that  the 

EEOC will use the Green  factor s to determine whether  specific cr iminal 

conduct  is r ela ted to the job in  quest ion in  Tit le VII cla ims absent  a  valid 

study under  Uniform Guidelines st andar ds and approving of the holding in  El 

t ha t  a  h ir ing policy must  appropr ia tely gauge the r isk an  applicant  poses to 

the employer ’s business). 

 92.  S ee id . a t  15-16 (expla ining t hat  a  t argeted screening process will link 

specific cr iminal conduct  to the posit ion  sought  based upon the nature of the 

offense, the t ime elapsed, and the nature of the job). 

 93.  Id . a t  18 (advising that  an  individualized assessment  should a llow the 

applicant  to expla in  the offense and demonst ra te that  the applicant  should not  

be disqua lified because of it ).   

 94.  Id . 

 95.  Id . a t  13-14. 

 96.  Id . a t  25. 

 97.  S ee McGowan, supra  note 15 (expla in ing that  many government  

employers are proscr ibed by sta tu te from asking about  convict ions on in it ia l 

job applica t ions under  “Ban t he Box” legisla t ion); see also MASS. GEN. LAWS 

ch . 151b, § 4 (2012) (proscr ibing employers from asking applicant s about  

ar rest s not  leading to convict ions or  cer ta in  minor  misdemeanor  convict ions 

dur ing the h ir ing process). 

 98.  S ee, e.g., NATIONAL EMPLOYMENT LAW PROJ ECT, BAN THE BOX: MAJ OR 

U.S. CITIES AND COUNTIES ADOPT FAIR H IRING POLICIES TO REMOVE UNFAIR 

BARRIERS TO EMPLOYMENT OF  PEOPLE WITH CRIMINAL RECORDS 24-27 (2012), 

available at  h t tp://www.nelp.org/page/-

/SCLP/2011/CityandCountyHir ingInit ia t ives.pdf?nocdn =1 (deta iling the 

municipal governments that  have adopted “Ban the Box” policies in  

governmenta l h ir ing).  

 99.  S ee Rebecca Nut ta l, Ban the Box Bill Gains Public S upport , NEW P ITT. 

COURIER (Sept . 26, 2012), 

h t tp://www.newpit t sburghcourieronline.com/index.php?opt ion=com_content&v

iew=ar t icle&id=8160:ban -the-box-bill-ga ins-public-

suppor t&cat id=38:met ro&Itemid=27 (recount ing Pit t sburgh ’s city council 

members st a tements on beha lf of the city’s proposed “Ban the Box” policy). 
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issu e is in  dispu te.
100

 

III. AN  ANALYSIS  OF  HOW AMBIGUITIES  IN  THE  2012 

GUIDELINES  INDICATE  A NEED  FOR CLARIFICATION   

The ana lysis below explores th ree ch ief ambiguit ies tha t  a r ise 

from the 2012 Guidelin es. F ir st , employers mu st  hypothesize on  

how th e Green -Factor  test  would work. Becau se the Guidelin es 

lack specificity on  th is issu e, cla r ifying th e test  mu st  be 

accomplish ed th rough  on e of th e Guidelin es’ examples and with  

respect  t o previous cases. Second, we quest ion  whether  employer s 

face th e level of Tit le VII exposure tha t  Guidelin es pr edict , 

especia lly in  ligh t  of employer s’ economic in t erests a t  st ake. 

Finally, th e an a lysis explores th e policy in t er ests tha t  th e 

Guidelin es do n ot  explicit ly address. Th ese ambiguit ies r evea l the 

need for  proposed cla r ifica t ion s. 

A. T he First Am biguity: T he 2012 Guidelines Do N ot Provide an  

Exam ple of Perm issive Hiring Questions under Green  

The Guidelines do n ot  h ave an  example of a  permissible, 

nar rowly-ta ilor ed quest ion  about  an  applican t ’s pr ior  convict ion s 

without  an  individua lized assessment .
101

 However , Example 7 in  

the Guidelin es can  sh ow how such  an  ana lysis might  work.
102

 In  

th is example, a  Hispan ic applican t  seeks a  job with  a  community 

cen ter  tha t  will r eject  an y applican t  with  a  theft  cr ime convict ion  

in  the la st  four  years.
103

 The applican t  has a  convict ion  for  credit  

ca rd fraud, and he is subsequ ent ly reject ed after  undergoing an  

individualized assessment .
104

 Dur ing the assessment , he was 

presumably told of the employer ’s concern  with  h is cr iminal 

history and given  a  chance to expla in  th e offen se. 

The ana lysis sh ould remain  unchanged if no individualized 

assessment  had been  provided.
105

 The EEOC’s ana lysis concludes 

 

 100.  McGowan, supra  note 15. 

 101.  S ee generally 2012 EEOC Guidelines, supra  note 5, a t  18-20 (providing 

two fact -pat t ern  examples, one in  wh ich an  employer  uses an  individua lized 

assessment  and one in  which it  does not , and the cor responding ana lyses on  

Tit le VII). 

 102.  Id . a t  18-19. 

 103.  S ee id . a t  19 (expla in ing that  the community center  adopted th is 

t argeted exclusion based on sta t ist ica l data  and recidivism research).  

 104.  Id . 

 105.  S ee id . (providing a  chapeau to the individualized assessmen t  guidance 

which sta tes that  “an employer  may be able to just ify a  targeted cr iminal 

r ecords screen solely under  the Green  factor s.”); but see Antonio L. Ingram II, 

EEOC Updates Guidance on Using Crim inal Records in  Hiring Decisions , 

EMP’T LAW COMME NTARY, J uly 2012, a t  1, 3, available at 

h t tp://www.jdsupra .com/legalnews/jdsupra -24710/ (r ecommending that  

employers let  applicant s know that  the applicant ’s cr iminal r ecord is the 

r eason for  the r eject ion and a llow the applicant  to expla in  the convict ion).  



412 T he J ohn Marshall Law R eview  [47:401 

tha t  th e scr een  was proper ly ta ilor ed
106

 to assess r isk.
107

 Th is 

mean s th a t  the exclu sion  is con sist en t  with  a  bu siness n ecessity 

and ther e is n o viola t ion .
108

 There sh ould be no viola t ion  wh eth er  

the employer  learn ed about  the convict ion  th rough  an  

individualized assessmen t  or  from an  answer  on  an  applica t ion .
109

 

The Guidelin es, however , a re silen t  on  the pr ecise ana lysis.  

Thus, the on ly remain in g way for  employer s to underst and 

how to use Green -Factor s in  h ir ing quest ions is based on  previous, 

successfu l examples. 

One example is Avan t v. S ou th  Cen t. Bell T el. Co., where an  

Afr ican -Amer ican  male brought  a  Tit le VII act ion  aga inst  a  

telephon e company tha t  had reject ed h is applica t ion  becau se he 

had answered yes on  an  applica t ion  to the convict ion  qu est ion .
110

 

The pla in t iff presen ted st a t ist ica l evidence
111

 of a  dispara t e impact , 

similar  t o evidence th a t  gave r ise to th e EEOC’s con cern s in  th e 

2012 Guidelin es.
112

 Yet , the Fifth  Circu it  upheld th e dist r ict  cour t ’s 

dismissa l,
113

 because such  an  exclu sion  was r esponsive to a  

legit imate busin ess n eed.
114

 

Asking about  th e convict ion  in  tha t  case and subsequen t  

reject ion  on  th a t  basis fit s nea t ly in to the Green  ana lysis. Provided 

tha t  th e exclu sion  con siders th e na ture of the offense,
115

 the t ime 

since convict ion ,
116

 and job sought ,
117

 the exclu sion  meets th e 

busin ess n ecessity defense.
118

 Th e exclusion  would apply 

 

 106.  Green , 523 F.2d a t  1292. 

 107.  El, 479 F.3d a t  235. 

 108.  42 U.S.C. § 2000e-2(k). 

 109.  But see Br ian  Car lson, N ew EEOC Guidance Underscores Im portance 

of “Individualized Assessm ent” in  Em ployers’ R eview of Crim inal R ecords, 

SCHWARTZ HANNUM PC (Sept . 2012), h t tp://shpclaw.com/Schwartz-

Resources/new-eeoc-guidance-underscores-importance-of-”individualized-

assessment”-in-employers’-r eview-of-cr iminal-records/ (suggest ing that  

employers can generally forgo individua lized assessments only when a  fed era l 

law prevent s that  applicant  from fulfilling the job posit ion).  

 110.  S ee Avant  v. South  Cent . Bell Tel. Co., 716 F.2d 1083, 1085 (5th  Cir . 

1983) (deta iling that  the convict ion which the employee put  on his applica t ion 

was not  the same convict ion for  wh ich the employee was rejected, but  that  the 

la t t er  was discovered upon a  background check). 

 111.  S ee id . a t  1087 (arguing that , because there is a  dispara te convict ion  

ra te between Afr ican -Amer icans and Caucasians, r eject ing employment  

because of convict ions r esult s in  a  dispara te impact). 

 112.  2012 EEOC Guidelines, supra note 5, a t  8. 

 113.  Avant , 716 F.2d a t  1087. 

 114.  Id .; see also Osborne v. Cleland, 620 F.2d 195, 199 (8th  Cir . 1980) 

(upholding a  dist r ict  cour t ’s dismissal of a  pla in t iff’s discr iminatory impact  

case where he was t erminated because, had he proper ly disclosed his past  

convict ion on his applica t ion, the employer  would have had an legit imate 

business r eason for  denying employment ). 

 115.  Green , 549 F.2d a t  1160. 

 116.  Id . 

 117.  Id . 

 118.  2012 EEOC Guidelines, supra note 5, a t  15. 
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ir respect ive of th e individualized a ssessment ,
119

 and reject ion  

based on  th e an swer  “yes” is protect ed.
120

 

Similar ly, in  a  r equ est  t o th e EEOC en t it led Bu ckley, an  

Afr ican -Amer ican  male brought  a  dispara te impact  cla im again st  

the United Sta t es Posta l Service when  h e was den ied employment  

becau se he disclosed con vict ion s in  an  in t erview.
121

 The Posta l 

Service a rgu ed tha t  it s reject ion  did not  have to comply with  Green  

becau se it  “did n ot  apply to th is ca se wh ere the agency decided 

appellan t  was ‘undesirable’ a ft er  appellan t  disclosed h is past  

history in  an  in t erview.”
122

 

The EEOC disagreed, sta t ing tha t  Green  did in  fact  apply,
123

 

the employer  had n ot  met  the factor s,
124

 and tha t  “ther e is n o 

sign ifican t  differ ence between  reject ing appellan t  before h e is 

placed on  a  list  of eligibles or  a fter  an  in t erview.”
125

 

Accordingly, while th e EEOC found the employer  liable, it  

suggests tha t  nar rowly-ta ilor ed exclu sions under  Green  a r e 

employer s’ best  defense when  it  r ejects an  employee who discloses 

past  convict ion s, ir r espect ive of any individualized a ssessment .
126

 

These two examples a r e some of th e few accessible EEOC 

documen ts demon st r a t ing how Green  cou ld be successfu lly u sed by 

employer s; yet , their  lack of ana lysis and scan t  a t t en t ion  to fact s 

leave employer s most ly in  the dark. Th e uncer ta in ty is especia lly 

eviden t  with  r espect  t o their  specific pract ices, which  the EEOC 

should have addressed when  it  t ook up th is issue in  th e 2012 

Guidelin es. 

 

 119.  S ee id . a t  18 (st a t ing that  “Tit le VII thus does not  necessar ily r equire 

individua lized assessments in  a ll cir cumstances.”). 

 120.  S ee Pre-Em ploym ent Inquiries and Arrest & Conviction , EEOC, 

ht tp://www.eeoc.gov/laws/pract ices/inquir ies_ar rest_convict ion.cfm (last  

visit ed Oct . 22, 2012) (affirming that  there is “no Federal law that  clear ly 

prohibit s an  employer  from asking about  ar rest  and convict ion records.”).   

 121.  S ee Buckley, EEOC Request  No. 05800039, 1982 WL 598875 a t  *2 

(J uly .26, 1982) (deta iling that  the applicant  had been  denied employment  

because he had been on proba t ion, had made a  fa lse st a tement  to a  previous 

employer , and had a t t empted to cash a  fr audulent  check).  

 122.  Id . 

 123.  Id . a t  *3. 

 124.  Id . 

 125.  Id .; see also, Maxwell, EEOC Pet it ion  No. 03930138, 1994 WL 1841045 

a t  *4 (Mar . 22, 1994) (applying the Green  factor  analysis in  a  dispara te impact  

cla im aga inst  a  federal agency’s r eject ion of an  applica t ion upon his disclosure 

of pr ior  arrest s and convict ions). 

 126.  But see Individualized Assessm ent: What Is It and How Do I Deal With 

It?, VICTIG BACKGROUND SCREENING (Apr . 27, 2012, 10:14 PM), 

h t tp://www.vict ig.com/2012/04/27/individualized -assessment -what -is-it -and-

how-do-i-deal-with-it / (descr ibing an  individua lized assessment  as one 

mechanism by which an  employer  can create a  t argeted screen).   
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B. T he S econd  Am biguity: T h e Exten t of T itle VII Liability when  

Em ployers Ask  abou t Con victions 

The 2012 Guidelines’ r ecommen dat ion  tha t  employers not  a sk 

abou t  convict ion s in  applica t ions is an  implicit  warn ing tha t  doing 

so can  expose an  employer  to Tit le VII liability.
127

 With  a  more in -

depth  t r ea tmen t  of Green  in  the Guidelin es, employer s a r e best  

sh ielded by a lso providin g in dividualized a ssessment s.
128

 Th is is 

becau se the employer  cannot  defend aga in st  dispara te impact  

cla ims with  sta t ist ics from th eir  applican t  pool;
129

 r a th er , 

employer s must  r ely on  th eir  h ir ing procedures for  tha t  defense.  

To the exten t  the quest ion  is not  t a ilor ed under  Green , Tit le 

VII liability is a  possibility.
130

 With out  a  th orough  explanat ion  of 

Green  in  the Guidelin es, employer s might  t ry to cur ta il liability by 

posing the convict ion  qu est ion  to an  applican t  an d provide  tha t  

any fa lse st a t emen t  th e applican t  gives will r esu lt  in  discharge.
131

 

By doing so, th e employer  serves their  bu sin ess in ter est  of not  

h ir ing a  person  with  a  convict ion
132

 while “object ively assess[ing] 

the relevance of an  applican t ’s convict ion  if it  becomes known  

when th e employer  is a lr eady knowledgeable about  the applican t ’s 

qua lifica t ions and exper ience.”
133

 Th is would be an  expen sive 

a lt erna t ive, wh ereas cla r ified Guidelines would permit  th e Green -

factor  busin ess n ecessity just ifica t ion  to serve employer s a  less 

expensive a lt erna t ive. 

But  to be sure, th e Green -factor  ana lysis is not  the on ly 

manner  in  which  an  employer  can  ra ise a  business necessity 

defense to Tit le VII liability.
134

 The EEOC fir st  recommends th a t  

employer s va lida te th e ta rgeted scr een  aga inst  such  records 

 

 127.  2012 EEOC Guidelines, supra  note 5, a t  25 (recommending that  

consider ing quest ions should a lso be limited to those convict ions r elevant  to 

the employer ’s business necessity). 

 128.  Id . a t  18. 

 129.  S ee Dothard , 433 U.S. a t  330 (remarking that  an  employer ’s 

applica t ion process might  not  r eflect  the potent ia l applicant  pool against  

which discr iminat ion occur red because the number  that  did not  apply is 

indeterminate). 

 130.  S ee, e.g., Buckley, 1982 WL 598875 a t  *2 (J uly 26, 1982) (finding 

liability for  an  employer  that  did not  t a ilor  it s t argeted screen according to 

Green  as it  r ela ted to an  applicant ’s pr ior  convict ion). 

 131.  S ee Stephen P. Pepe & Scot t  H. Dunham, Em ploym ent Applications , 

Avoiding & Def. Wrongful Discharge Cl., J u l. 2012, a t  § 2:2 n . 4 (advising 

employers that  they can win  dismissal for  discr iminat ion cla ims when  the 

employee’s discharge arose from fa lse st a tements on job applica t ions); see also 

Benson v. Quanex Corp., Mich. Seamless Tube Div., 1992 WL 63013 a t  *4 

(E.D. Mich. Mar . 24, 1992) (holding that  an  employer  is ent it led to summary 

judgment  aga inst  an  employee’s Tit le VII act ion aft er  the employer  discovers 

the employee lied on the job applica t ion). 

 132.  S ee, e.g., King v. Girard Bank, No. 76-2927, 1978 WL 79 a t  *3 (E.D. Pa . 

Mar . 13, 1978) (applying Green  t o an  applicant ’s Tit le VII act ion ar ising from 

fa lse informat ion he provided on a  job applica t ion).  

 133.  2012 EEOC Guidelines, supra note 5, a t  13. 

 134.  Id . a t  14. 
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pursuan t  to th e Uniform Guidelin es on  Employee Select ion  

Procedures (“UGESP”).
135

 

However , th e EEOC’s recommenda t ion  on  the UGESP 

assumes tha t  “da ta  about  cr im inal conduct  as r ela ted to 

subsequ ent  work per formance is ava ilable and such  va lida t ion  is 

possible.”
136

 Th is va lida t ion  appears un likely because th e studies 

would requ ir e “an  invest iga t ion  of su it able a lt ern a t ive select ion  

procedures.”
137

 Moreover , supposing it  were possible, such  

va lida t ion  is difficu lt  for  most  employer s to meet .
138

 Thus, given  

tha t  Green  st ill suppor ts a  busin ess necessity defen se,
139

 which  can  

encompass qu est ion s on  applica t ion s,
140

 Green  offers employers a  

less expen sive a lt erna t ive to st r ict  compliance with  th e 2012 

Guidelin es. 

The EEOC’s recommenda t ion  tha t  employers not  ask about  

convict ions on  th e applica t ion  length ens the h ir ing process
141

 

becau se th ey will con t in ue to consider  th e applican t  un t il tha t  

in format ion  is la t er  revea led. Yet , Tit le VII has never  requ ired 

tha t  employer s adopt  u nduly burdensome h ir in g pract ices.
142

 

Becau se wait ing to a sk abou t  an  applican t ’s con vict ion  record 

length ens th e process for  which  the applican t  may not  u lt imately 

be eligible, th e EEOC’s recommenda t ion  incurs a  cost  for  the 

employer .
143

 Indeed, reviewing and screen ing any one applican t  

cou ld cost  an  employer  upwards of $687.50.
144

 

 

 135.  Id .; see also 29 C.F.R. § 1607.5 (2013) (providing the applicable 

st andards for  validat ion). 

 136.  2012 EEOC Guidelines, supra note 5, a t  14. 

 137.  29 C.F.R. § 1607.3 (2013); see also 2012 EEOC Guidelines, supra  note 

5, a t  13-14 (implying that  not  asking about  convict ions is a  less discr iminatory 

a lt ernat ive because an  employer  will be more likely to assess the individual 

applicant ). 

 138.  S ee Arthur  D. Rutkowski, EEOC Issues N ew Guidance on Use of 

Crim inal Background Criteria in  Em ploym ent Decisions , 26 NO. 5 EMP . L. 

UPDATE 1 (Barbara  Lang Rut kowski ed. 2012) (providing editor ia l comments 

to the EEOC’s 2012 Guidelines). 

 139.  S ee id . (r ecommending that  employers consider  the Green  factor s, when 

revising their  h ir in g policies to comply with  the guidelines, as they rela te to 

that  employer ’s business necessit ies). 

 140.  2012 EEOC Guidelines, supra note 5, a t  13-15. 

 141.  S ee id . a t  13-14 (emphasizing that  the employer  should a lr eady have 

knowledge of the applicant ’s qualifica t ions in  the h ir ing process before asking 

about  pr ior  convict ions). 

 142.  S ee Watson , 487 U.S. a t  998 (acknowledging cost  to the employer  as a  

factor  that  cour t s should consider  in  determining whether  the h ir ing pract ice 

has a  less-discr iminatory a lt ernat ive). 

 143.  S ee McGowan, supra  note 15 (quot ing former  EEOC genera l counsel’s 

r emarks that  the 2012 Guidelines ’ r ecommendat ion would be an  “ext remely 

burdensome process” because the employers only learn  of disqualifying 

convict ions aft er  t ime and mon ey has been spent  in  the h ir ing process).  

 144.  S ee Alicia  Ciccone, T he T rue Cost of Hiring Em ployees , THE 

HUFFINGTON P OST (J un. 4, 2012, 1:31 PM), 

 h t tp://www.huffingtonpost .com/2012/06/04/the-t rue-cost -of-hir ing-

infographic_n_1568295.html (deta iling the est imated cost  an  average 
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For  example, even  if an  applican t  is n ot  a sked about  

convict ions in it ia lly,
145

 the employer  is st ill permit t ed to per form  a  

background check.
146

 Indeed, most  employers do.
147

 The employer  

bear s th is cost ,
148

 and cost  can  be a  factor  in  determin ing if an  

a lt erna t ive h ir ing pract ice is ava ilable.
149

 Th is su ggest s th a t , 

where an  employer  has t a ilored the qu est ion s about  convict ions 

according to Green , the employer  can  both  have a  Tit le VII 

permissible scr een  and save cost s.
150

 

C. T he T hird  Am biguity: T he Guidelines Do N ot Readily S pell 

Out All of the Policy Considerations at Play 

Given  tha t  Tit le VII does not  forbid a sking abou t  cr imina l 

convict ions
151

 nor  requ ir e tha t  employer s take on  applican ts who 

presen t  an  unacceptable level of r isk,
152

 applican ts with  cr imin al 

h istor ies have con siderable t r ouble finding employmen t .
153

 

 

employer  faces a t  any one of six st ages in  the h ir ing process).  

 145.  S ee Lilly Garcia , How to In terview , WASH . POST, (Oct . 9, 2012), 

h t tp://www.washingtonpost .com/wp-srv/jobs/how-to/improper -quest ions.h tml 

(last  visit ed Oct . 22, 2012) (descr ibing what  quest ions about  convict ions may 

be inappropr ia te for  employers to ask and a t  what  point  in  job in terviews an  

employer  might  ask such quest ions). 

 146.  S ee 2012 Guidelines Q & A, supra note 14 (advising employers that  

Tit le VII it self does not  r egula te the extent  to which an  employer  can acquire 

an  applicant ’s cr iminal h istory). 

 147.  S ee Soc’y for  Human Res. Mgmt ., supra  note 11 (repor t ing that  only 7% 

of surveyed employers do not  conduct  cr iminal background checks); see also 

U.S. DEP’T OF J USTICE , THE ATTORNEY GE NERAL REPORT ON CRIMINAL 

H ISTORY BACKGROUND CHECKS 136 (J une 2006), available at 

h t tp://www.just ice.gov/olp/ag_bgchecks_repor t .pdf (r ecommending ways that  

pr ivate sector  employers can gain  access to FBI -mainta ined cr iminal 

h istor ies). 

 148.  McGowan , supra  note 15. 

 149.  S ee Deborah Sudbury & Elaine Rogers Walsh , T he EEOC R evisits 

Crim inal Background Checks , THE PRACTICAL LAWYER, Aug. 2012, a t  31, 35 

(expla in ing that  the 2012 Guidelines do not  define a lt erna t ive employment  

pract ices with  r espect  to background checks, but  that  the draft  of the 

guidelines st a ted that  cost  to the employer  is a  factor  evaluat ing a lt ernat ives).  

 150.  S ee also LEGAL ACTION CTR., CRIMINAL RECORDS AND EMP LOYMENT: 

PROTECTING YOURSELF FROM DISCRIMINATION  7 (2001), available at 

h t tp://www.lac.org/doc_library/lac/publica t ions/Cr iminalRecor dsAndEmployme

nt .pdf (providing sample quest ions and answers r egarding convict ions that  can 

ar ise in  an  in terview and incorporat ing features of individualized assessments 

in to the sample answers). 

 151.  2012 Guidelines Q & A, supra note 16. 

 152.  El, 479 F.3d a t  245. 

 153.  S ee Glenn E. Mar t in , EEOC issues new Policy Guidance on the 

Consideration of Crim inal R ecords in  Em ploym ent Decisions , THE 

HUFFINGTON P OST (May 3, 2012, 7:05 AM), 

 h t tp://www.huffingtonpost .com/glenn -e-mar t in /eeoc-issues-new-policy-

guidance-on-the-considera t ion-of-cr iminal-records-employment -

decisions_b_1471885.html (r epor t ing that  700,000 incarcera ted per sons will 

r eturn  to their  communit ies from pr isons and th at  surveyed employers have 

lit t le or  no in terest  in  h ir ing them).  
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Accordingly, th e EEOC’s 2012 Guidelines have been  pra ised n ot  

only for  r educing racia l discr imin at ion ,
154

 bu t  for  a lso facilit a t ing 

convict s’ rein t egra t ion .
155

 The Guidelines th emselves do not  

specifica lly cit e convict  rein t egra t ion  as one of it s goa ls.
156

 

However , many oth er  mechanisms r ecen t ly pu t  in  place can  

effectu a te th ose goa ls
157

 while n ot  r equ ir ing employers “Ban  the 

Box” on  applica t ion s th e way tha t  th e 2012 Guidelin es suggest . 

For  example, th e At torney Gen era l’s Federa l In teragency 

Reent ry Council has h igh ligh ted th e Work Oppor tu n ity Tax Credit  

as a  powerfu l incen t ive for  employer s to con sider  h ir ing felon s.
158

 If 

employer s want  to receive the credit ,
159

 they cou ld ta ilor  h ir ing 

policies a round th e t ax credit ’s qua lifica t ion s.
160

 Given  tha t  oth er  

effor t s a r e being made for  effect ive r ein tegra t ion  of former ly 

incarcer a t ed persons,
161

 an  employer ’s nar rowly-ta ilor ed Green  

quest ions, which  are permit t ed under  Tit le VII,
162

 a re un likely to 

impede th ose effor t s.
163

 

Fur th er , th e Guidelin es do not  extensively explore “Banning 

the Box” h ir ing policies. For  in st ance, many government  en t it ies 

have “Bann ed the Box,”
164

 proh ibit ing check boxes on  applica t ion s 

abou t  cr imina l h is tor ies.
165

 Suppor t ers of “Ban  the Box” argue tha t  

 

 154.  S ee McGowan, supra note 15 (quot ing EEOC assist ant  legal counsel 

that  employers cannot  use cr iminal informat ion to discr iminate).  

 155.  Mar t in , supra  note 153. 

 156.  2012 EEOC Guidelines, supra  note 5, a t  3 & 29 n . 16 (cit ing the 

At torney General’s r ein tegra t ion project s as “other  developments” t ha t  

prompted the EEOC to release updated guidance). 

 157.  Id . 

 158.  S ee FED. INTERAGENCY REE NTRY COUNCIL, REENTRY MYTHHBUSTER! 

ON H IRING/CRIMINAL RECORDS GUIDANCE  3 (2011), 

h t tp://www.nat ionalreent ryresourcecenter .org/documents/0000/1090/REENTR

Y_MYTHBUSTERS.pdf (providing fact  sheet s to former  pr isoners r egarding 

federal policies that  affect  their  r ight s upon their  r elease).  

 159.  CARINA BRYANT, Work opportunity credit—  T argeted groups, MERTENS 

LAW OF FED. INCOME TAXATION § 32A:18 (2012). 

 160.  S ee I.R.C. § 51(d)(4) (West  2011) (defin ing an  ex-felon for  the purposes 

of the t ax credit ). 

 161.  2012 EEOC Guidelines, supra note 5, a t  3 & 29 n . 16. 

 162.  2012 EEOC Guidelines, supra note 5, a t  15. 

 163.  S ee, e.g., Ryan O’Hanlon, Helping Ex-Convicts Reintegrate, THE GOOD 

MEN PROJ E CT (Apr . 26, 2011), h t tp://goodmenproject .com/the-book/helping-ex-

convict s-rein t igra te/ (descr ibing the Exodus Transit ional Community in  New 

York City that  provides educat ion and resources for  ex-convict s to find and 

keep employment ). 

 164.  S ee, e.g., HAW. REV. STAT. § 378-2.5(b) (2012) (prohibit ing quest ions 

about  convict ion records unt il a  condit ional offer  of employment  is made which 

can only be withdrawn consistent  with  a  business necessity); MINN. STAT. 

§ 364.021(a)(2009) (providing that  the applicant  mus t  be selected for  an 

in terview before quest ions about  convict ions can be asked); CONN. GEN. STAT. 

§ 46a-80(b) (1973) (prohibit ing quest ions about  convict ion records unt il the 

employer  has found the applicant  to be otherwise qualified). 

 165.  Mike Dunn, ‘Ban the Box’ Law Goes In to Effect T oday In  Philadelphia , 

CBS (J an. 13, 2012, 4:12 AM), h t tp://philadelphia .cbslocal.com/2012/01/13/ban -
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the laws serve a  policy of giving ex-offender s the chance to 

in terview while a llowing employers to in t erview applican t s tha t  

they might  n ot  oth erwise have con sidered.
166

 The EEOC’s n ew 

guidelin es echo these laws: “[t ]he policy ra t iona le is tha t  an  

employer  is more likely to object ively assess th e r elevance of an  

applican t ’s convict ion  . . . [and thus] th e Commission  recommends 

tha t  employers n ot  a sk abou t  convict ion s on  job applica t ion s.”
167

 

Becau se employers can  comply with  th e Guidelin es using Green  

quest ions, and becau se the gu idelin es and “Ban  the Box” laws 

have para llel policies, Green  quest ion s do not  necessar ily impede 

policies served by “Ban  th e Box” laws.  

Quest ion s about  convict ions a r e more permissible th an  th ose 

abou t  a r r est s because a  convict ion  a llows th e presu mpt ion  tha t  the 

under lying conduct  was actua lly done.
168

 In  con t r ast , an  a r rest  is 

an  accusa t ion , not  adju dica t ion .
169

 Some “Ban  th e Box” laws 

recognize the same dist inct ion , proh ibit ing on ly those qu est ion s 

tha t  did not  lead to a  convict ion .
170

 Accordingly, qu est ions abou t  

convict ions th emselves an d “Ban  th e Box” laws need not  conflict .  

The EEOC’s Guidelines sh ould provide the blu epr in t  for  

employer s to crea te ta rgeted exclusion s under  Tit le VII.
171

 Thu s, an  

employer  can  r efuse to h ire an  ex-convict  wh ere th e na tur e of th e 

offense,
172

 the t ime since the convict ion ,
173

 and the na ture of th e 

job
174

 illust ra t e tha t  the exclusion  is rela t ed to the job.  

Many “Ban  th e Box” laws mir ror  the business necessity 

except ion .
175

 For  example, Hawaii explicit ly incorpora tes bu sin ess 

necessity,
176

 which  th e EEOC’s gu idelines st a t e the Green  factor  

ana lysis sa t isfies.
177

 Accordingly, asking about  convict ions ta ilor ed 

under  Green  does n ot  impede the policy of “Ban  th e Box” laws.  

IV. PROPOSED  CLARIFICATIONS  TO  THE  2012 GUIDELINES   

The Green -Factor  ana lysis, a ffirmed by th e EEOC in  it s 2012 

Guidelin es, can  protect  employer s from Tit le VII liability for  

 

the-box-law-goes-in to-effect -today-in-philadelphia /.   

 166.  S ee id . (quot ing the presiden t  of a  computer  consult ing and staffing 

firm in  support  of Philadelphia ’s “Ban the Box” law ordinance). 

 167.  2012 EEOC Guidelines, supra a t  5, a t  13-14. 

 168.  Id . a t  13. 

 169.  Id . a t  12. 

 170.  S ee, e.g., MASS. GEN. LAWS ch . 151b, § 4 (2012) (proscr ibing employers 

from asking applicant s about  ar rest s not  leading to convict ions or  cer ta in  

minor  misdemeanor  convict ions a t  any t ime dur ing the h ir ing process). 

 171.  2012 EEOC Guidelines, supra note 5, a t  15. 

 172.  Id . 

 173.  Id . 

 174.  Id . a t  16. 

 175.  Id . a t  13 & 41 n . 108. 

 176.  HAW. REV. STAT. § 378-2.5(b) (2012). 

 177.  2012 EEOC Guidelines, supra note 5, a t  15. 
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quest ions abou t  an  applican t ’s convict ion  h istory.
178

 Asking abou t  

convict ions with  “th e box” is a  h ir ing pract ice which , “depending 

on  the facts and circumstances, an  employer  may be able to 

just ify . . . solely under  th e Green  factors.”
179

 Yet , the EEOC desires 

tha t  employers not  ask about  convict ion s immedia tely, and ra ther  

base their  employmen t  decisions on  the business’s needs.
180

 

Accordingly, th e EEOC sh ould close the gap
181

 between  it s implied 

lega l an a lysis and it s r ecommendat ions. Th e EEOC would thus 

bet t er  in form employers on  Tit le VII compliance.
182

 The following 

are proposed cla r ifica t ion s tha t  cou ld be made. 

A. T he First Clarification: How Questions About Convictions 

Relate to the Legal Elem ents of Crim es 

The fir st  Green -factor  r equ ir es employers to consider  th e 

na ture and gravity of th e offense.
183

 The EEOC adopted th is prong 

of Green  because th e “na ture of th e offense or  conduct  may be 

assessed with  reference to th e harm caused (e.g., theft  cau ses 

proper ty loss).”
184

 The na tu re of the offen se, with  r eference to the 

harm caused by it , h elps an  employer  dist in gu ish  between  

applican t s tha t  do a nd those tha t  do n ot  pose an  unacceptable 

level of r isk.
185

 

The element s of a  cr ime a re a lso inst ruct ive, a s they delin ea te 

the harms th a t  th e cr im in al code seeks to preven t .
186

 However , the 

connect ion  between  past  behavior s r esu lt ing in  th ese h arms and 

counter -product ivity in  employmen t  r emain s a t t en uated.
187

 

By requ ir ing employer s to ask on ly quest ion s rela ted to the 

harms r esu lt ing from the cr imes, ra ther  than  about  th e 

convict ions th emselves, t he EEOC (1) ensures tha t  the quest ion s 

 

 178.  S ee supra  Par t  III.B (analogizing the Green -factor  analysis with  cour t s’ 

decisions finding no Tit le VII for  quest ions about  convict ions on job 

applica t ions). 

 179.  2012 EEOC Guidelines, supra note 5, a t  18. 

 180.  Id . a t  13-14. 

 181.  S ee supra  notes 95-96 (emphasizing discrepancies between t he EEOC ’s 

Green  analysis and it s “Ban the Box” r ecommendat ion). 

 182.  S ee Car lson, supra  note 109 (arguing that  the 2012 EEOC Guidelines 

r equire an  individualized assessment  even if an  employer  is presumpt ively 

unqualified because of business necessity under  Green). 

 183.  Green , 549 F.2d a t  1160. 

 184.  2012 EEOC Guidelines, supra note 5, a t  15. 

 185.  El, 479 F.3d a t  249. 

 186.  S ee, e.g., OHIO REV. CODE ANN. § 2913.02 (West  2012) (providing that  

aggravated theft  includes elements of decept ion, threat , or  in t imidat ion).  

 187.  S ee Brent  W. Rober t s et  a l., Predicting the Counterproductive Em ployee 

in  a Child -to-Adult Prospective S tudy, 92 J . APPLIED PSYCHOL. 1427, 1427 

(2007), 

h t tp://digit a lcommons.unl.edu/cgi/viewcontent .cgi?ar t icle=1044&context=man

agement facpub (repor t ing that  cr iminal convict ions and pr ior  employment  

were unrela ted to counter -product ivity in  employment ).  
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are nar rowly-ta ilored under  Green
188

 and (2) tha t  th e employer  will 

be more likely to follow up with  specific qu est ions abou t  th e 

inciden t
189

 becau se the applican t ’s answers would be vague.
190

 

Therefore, the EEOC can  refine it s Green  ana lysis by r equ ir ing 

employer s on ly ask about  th e harm s inh eren t  to disqualifying 

offenses. 

The EEOC sh ould a lso provide br igh t -lin e ru les on  dura t ion s 

of cr imina l conduct  exclusions. Under  Green , an  employer ’s 

complete disr egard for  the t ime since the convict ion  or  

incarcer a t ion  fa ils th e business n ecessity defen se.
191

 Indeed, th e 

employer  has to ta ilor  the dura t ion  for  the cr iminal conduct  

exclusion  to th e exten t  t ha t  “ther e is a  t ime a t  which  a  former  

cr iminal is no longer  any more likely to r ecidiva te th an  the 

average person .”
192

 It  is her e, however , tha t  the EEOC’s gu idance 

on  dura t ions for  cr iminal conduct  exclusion s ends, becau se 

whether  “the dura t ion  of an  exclusion  is sufficien t ly 

ta ilor ed . . ..will depend on  the par t icu lar  fact s and circumstances 

of each  ca se.”
193

 

While the EEOC may be encouraging it s recommended 

individualized a ssessment s
194

 by adopt ing case-specific 

requ ir ement s, such  a ssessment s a r e n ot  r equ ired.
195

 Given  th e cost  

of individualized a ssessment s,
196

 employers cou ld benefit  from 

clear er  gu idelin es tha t  resolve debates about  employer  pract ices.
197

 

Employer s would benefit  from guidelin es tha t  in corpora te 

sta t ist ica l da ta  on  th e rela t ionsh ips between  recidivism and the 

t ime since th e convict ion .
198

 In  par t icu lar , employer s sh ould be 

 

 188.  S ee 2012 EEOC Guidelines, supra  note 5, a t  15 (providing the EEOC’s 

summary of the “Nature and Gravity of the Offense or  Conduct ” analysis 

under  Green ). 

 189.  S ee Sudbury, supra  note 149, a t  35 (not ing that  employers should ask  

about  the cir cumstances sur rounding a  convict ion when making individualized 

assessments). 

 190.  S ee Ellen  J ean Hir st , Business R isks R ise in  Crim inal History 

Discrim ination, CHI. TRIB. (Oct . 21, 2012), 

h t tp://ar t icles.chicagot r ibune.com/2012-10-21/business/ct -biz-1021-eeoc-felony-

20121021_1_cr imina l-records-eeoc-s-chicago-dist r ict -office-cour t -case/2 

(r epor t ing that  one Ch icago employer  would hire ex-offenders that  were 

qualified and does background checks “only aft er  he knows he wants to h ire 

someone, as a  precaut ion.”). 

 191.  Green , 523 F.2d a t  1298. 

 192.  El, 479 F.3d a t  246. 

 193.  S ee 2012 EEOC Guidelines, supra  note 5, a t  15 (adopt ing a  fact -specific 

analysis to the second prong of Green ). 

 194.  Id . a t  18. 

 195.  Id . 

 196.  S ee Ciccone, supra  note 144 (examining the cost s employers incur  

dur ing the h ir ing process for  each employee).  

 197.  S ee McGowan, supra  note 15 (summar izing debates r esu lt ing from 

ambigu it ies in  the EEOC’s 2012 Guidelines). 

 198.  S ee Alfred Blumstein  & Kiminor i Nakamura, R edem ption in  the 

Presence of Widespread Crim inal Background Checks , 47 CRIMINOLOGY 327, 
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made con scious of the ways oth er  employmen t  since incarcera t ion  

reduces the likelihood of recidivism.
199

 By tying su ch  empir ica l 

da ta  to a  dura t ion  of t ime for  the cr im inal conduct  exclusion , an  

employer  will more likely assess each  individu al applican t  with  

respect  to tha t  da ta . 

B. T he S econd  Clarification: In form ation  on  S ervices th at Provide 

Em ploym en t and  Character References 

Under  Green , an  employer ’s cr iminal convict ion  exclu sion  

must  be r ela ted to the n a ture of th e par t icu lar  job applied for .
200

 

Yet , in  it s new guidelines, the EEOC’s ana lysis of th is prong is a ll 

in  lit igiou s h indsigh t ; it  does n ot  illu st r a t e when  and where a  

cr iminal conduct  exclu sion  wou ld or  would n ot  be sufficien t ly 

rela ted to th e na tur e of th e job an  applican t  wanted.
201

 

For  permissible, ta rgeted exclusion s, employer s need access to 

the services tha t  facilit a t e convicts’ in tegra t ions, “especia lly those 

programs tha t  provide th e ongoing suppor t  for  the r iskier  h ires.”
202

 

To th is end, the EEOC sh ould provide employers with  gu idance on  

the demand-side resources th a t  wou ld “reduc[e] the cost s, both  

tangible and in tangible, absorbed by employers h ir ing former  

pr ison er s.”
203

 Such  programs “typica lly provide in ten sive job 

placement .”
204

 Accordingly, by providing employer s gu idance on  

placement  programs, th e EEOC would enhance “successfu l 

employment -r ela ted in terven t ions th a t  engage pr iva te-sector  

employer s and former  pr isoner s [to the] ben efit  [of] the former  

 

346 (2009), available at 

ht tp://www.search.org/files/pdf/Redempt ion_Blumstein_Nakamura_2009Cr imi

nology.pdf (concluding that  employers should be given sta t ist ica l informat ion 

on the dimin ished value of cr iminal r ecords over  t ime as an  incent ive to h ire 

ex-offenders). 

 199.  S ee generally Maur ice Emsellem & Debbie Mukamal, T he N ew 

Challenge of Em ploym ent in  the Era of Crim inal Background Checks , THE 

GLOVES-OFF ECONOMY: WORKPLACE STANDARDS AT THE BOTTOM OF 

AMERICA’S LABOR MARKET 191-215 (Annet te Bernhardt  et  a l. eds., 2008) 

(r eviewing sta t ist ics suggest ing that  the length  and consistency of applicant ’s 

post -convict ion work history is r elevant  in  assessing that  applicant ’s fu ture 

r isks). 

 200.  S ee Green , 549 F.2d a t  1160 (quot ing the t r ia l cour t ’s in junct ive order  

on the employer ’s h ir ing pract ice). 

 201.  S ee 2012 EEOC Guidelines, supra  note 5, a t  16 (cit ing Griggs for  the 

proposit ion  that  a  h ir ing pract ice r esult ing in  a  dispara te impact  can only 

survive where r ela ted to successful per formance of a  par t icular  job). 

 202.  Transcr ipt  of 7-26-11 Meet ing, U.S. Equal Emp ’t  Oppor tunity Comm ’n 

(J ul. 26, 2011) (st a tement  of Victor ia  Kane), available at 

h t tp://www.eeoc.gov/eeoc/meet ings/7-26-11/t r anscr ipt .cfm#kane.   

 203.  AMY SOLOMON ET AL., FROM PRISON TO WORK: THE E MPLOYMENT 

DIMENSIONS OF P RIONSE R REENTRY 21 (2004), available at 

h t tp://www.urban.org/UploadedPDF/411097_From_Pr ison_to_Work.pdf.   

 204.  S ee id . a t  22 (repor t ing that  employers who take advan tage of job 

placement  in  Welfare to Work programs have similar ly low turnover  r a tes as 

other  placement  programs). 
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pr ison er .”
205

 

C. T he T hird  Clarification: How Green  Analyses Resolve 

Com peting In terests 

On the quest ion  of an  employer ’s “box” on  th e applica t ion , 

ther e a re two compet ing in ter ests tha t  n eed to be r econciled. The 

fir st  is the employer ’s business in t er ests.
206

 Th e second is the 

convict ’s r igh t s to n ot  be discr imin ated aga in st  on  account  of r ace 

or  na t ion al or igin .
207

 

This Comment  has su ggested tha t  the “box” on  an  

employment  applica t ion  might  not  incur  as much  liability a s th e 

EEOC’s Guidelines imply.
208

 However , when  the employer  does 

incur  tha t  liability, the damages tha t  it  mu st  pay can  be 

considerable.
209

 To th e exten t  tha t  the “box” is a  discr imina tory 

pract ice, it  gives r ise to su it s by every poten t ia l employee 

wrongfu lly tu rned away.
210

 A refin ed Green  ana lysis will h elp 

employer s avoid such  ca ta st rophic ou tcomes. 

It ’s clear  tha t  the EEOC would like employer s to “Ban  th e 

Box” so tha t  th ey “object ively a ssess th e r elevan ce of an  applican t ’s 

convict ion  .”
211

 The policy ra t iona le for  th is is well-founded, given  

tha t  min or it ies with  convict ions face an  up -h ill ba t t le in  th e job 

market .
212

 The EEOC will serve these applican t s’ in ter ests with  

Green  r efined. 

 

 

 205.  Id . a t  5. 

 206.  S ee Griggs, 401 U.S. a t  431 (sta t ing that  an  employer ’s business 

necessity is the touchstone of r econciling in t erest  between employers and 

applicant s under  Tit le VII). 

 207.  42 U.S.C. § 2000e-2. 

 208.  S ee supra  Par t  III.B (assessing potent ia l Tit le VII liability in  light  of 

the 2012 guidelines).   

 209.  S ee generally  S tarbucks Corp. v. S uperior Court , 86 Cal. Rpt r . 3d 482, 

485 (Cal. App. 4th  Dist . 2008) (not ing that  the pla in t iffs seek “sta tutory 

damages of $200 per  applican t —a remedy which, by [employer ’s] est imat ion, 

could tota l a  whopping $26 million ” for  having asked the “convict ions 

quest ion”). 

 210.  S ee Sam Hananel, Pepsi Beverages pays $3M in  racial bias case, USA 

TODAY (J an . 11, 2012, 3:19 PM), 

 h t tp://usatoday30.usatoday.com/money/indust r ies/food/story/2012-01-11/pepsi-

racia l-bias-case/52498132/1 (repor t ing Pepsi’s set t lement  on pla in t iffs ’ class 

act ion a lleging dispara te impact s from Pepsi’s cr iminal background checks). 

 211.  2012 EEOC Guidelines, supra note 5, a t  13. 

 212.  S ee, e.g., J ason Meisner , Dad who posted  Facebook picture of girl 

bound, gagged is found guilty , CHI. TRIB. (Nov. 9, 2012), 

h t tp://www.chicagot r ibune.com/news/local/ct -met -facebook-domest ic-abuse-

20121109,0,2344445.story (r epor t ing on  defendant ’s a t torney’s comments to 

the press asking “[d]o you know what  it ’s like to be a  black man in  Amer ica  

with  a  felony in  your  background? Who’s going to h ire h im?”).  
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V. CONCLUSION   

The EEOC would pr efer  employer s not  a sk abou t  

convict ions,
213

 bu t  as th e Gu idelin es n ow stand, th e Green  ana lysis 

may st ill permit  such  quest ion s with out  individualized 

assessment s.
214

 By providin g employers with  refin ed gu idelines,
215

 

the EEOC will r econcile the employer  and applican t .
216

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 213.  S ee, 2012 EEOC Guidelines, supra  note 5, a t  13-14 (recommending 

that , as a  best  pract ice, employers “Ban the Box”). 

 214.  S ee supra  Par t  IV.A (examining the Green-Factor  business necessity as 

it  applies to convict ion quest ions). 

 215.  S ee supra  Par t s IV.A-C (proposing possible ways in  which Green  may 

be refined on the issue of applica t ion quest ions). 

 216.  S ee supra  Par t  IV.C (illust ra t ing the adverse in terest s between  an 

employer  and an ex-offender  in  the h ir ing process). 
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