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DOCTORS, AIDS, AND CONFIDENTIALITY
IN THE 1990s

SHEILA TAUB*

The 1980s witnessed the rapid progression of AIDS from a mys-
terious new illness to a world-wide pandemic. Research into the
cause and treatment of AIDS, underfunded in the early 1980’s,
gathered momentum in the latter part of the decade. Scientists
learned much about HIV, the virus that causes AIDS, and many
improvements were made in the care of persons with AIDS and
HIV-infection. Unfortunately, there has been little progress toward
the development of either an effective vaccine or a cure for the
disease.

Because AIDS made its first appearance mainly among male
homosexuals and intravenous drug abusers, and because the dis-
ease was rapidly and uniformly fatal, persons with AIDS en-
countered widespread discrimination in housing, education,
employment, medical treatment, insurance, and other areas. The
exponential growth of the number of cases of HIV-infection was
paralleled by an exponential growth in litigation relating to AIDS,
as those who were discriminated against because of their illness, or
suspected illness, sought redress in the courts. After hearing ex-
pert testimony that HIV-infection was not transmissible by casual
social contacts, courts generally responded to discriminatory prac-
tices based on fear of contagion by prohibiting discriminatory
practices.

State legislatures also responded to the discriminatory treat-
ment of the HIV-positive, and to the demands of AIDS activists, by
enacting AIDS-specific legislation on an unprecedented scale. Leg-
islatures passed laws prohibiting discrimination against those
known to be HIV-positive, requiring informed consent for testing
for HIV-infection, and preserving the confidentiality of HIV test re-
sults. Public health officials as well as AIDS activists viewed confi-
dentiality as essential for encouraging people to come forward and
be tested, counseled, and treated. At the federal level, the 1990
Americans with Disabilities Act, which prohibits discrimination
against the disabled in a broad range of circumstances, extended
protection to those infected with HIV. At the same time, however, a
number of states made it a criminal offense to knowingly engage in
conduct likely to transmit HIV to another person.

*  Professor of Law, Quinnipiac College School of Law.
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The AIDS-confidentiality statutes merely reinforced the physi-
cian’s existing duty to maintain the confidentiality of all informa-
tion obtained in the course of the physician-patient relationship.
First articulated in the ancient Hippocratic Oath, that duty can to-
day be found in the Code of Ethics of the American Medical Associa-
tion, state medical licensure laws, state privilege statutes, the
Constitutional right of privacy, and the common law. The duty to
maintain confidentiality is not absolute, however, and has often
been subordinated to other important societal concerns, such as the
protection of innocent third parties who may be at risk.

The AIDS-confidentiality statutes generally provide that physi-
cians may only reveal HIV test results to designated individuals
without the subject’s consent. The typical statute lists numerous
exceptions, however, where HIV test results may be disclosed to ad-
ditional parties if good cause is shown. Exceptions may include dis-
closure to a health care worker who has been significantly exposed
to a patient’s blood or other bodily secretions, or to a rape victim.
Some statutes provide immunity from liability for persons disclos-
ing HIV test results in good faith, but others provide heavy penal-
ties (a substantial fine or imprisonment) for unauthorized
disclosure. Due to the great variability among the statutes, and the
severe penalties that may attend their violation, physicians should
familiarize themselves with the AIDS-confidentiality statutes in
the states in which they practice. Physicians should also seek legal
advice before taking action if the statute is ambiguous.

The lawsuits brought against physicians for breach of confiden-
tiality of AIDS-related information are largely governed by tradi-
tional tort theories of liability. Actions have been based on invasion
of privacy and breach of the physician’s ethical duty to maintain
confidentiality. A few of the more recent cases also cite to the local
AIDS-confidentiality statute. The 1990s will unquestionably see
more litigation brought under the AIDS-confidentiality statutes, in-
cluding Constitutional challenges to the many exceptions to confi-
dentiality allowed in various statutes. Future litigation will
establish whether courts will interpret the statutes broadly or nar-
rowly, and litigation will determine how the courts will resolve the
many ambiguities in the statutes.

In Anderson v. Strong Memorial Hospital,! an HIV-positive
hospital patient brought suit against his physician, hospital, and a
local newspaper. The patient had agreed to be photographed by the
newspaper after his physician assured him that he would not be
recognizable in the published photograph.2 He was in fact recog-

1. 531 N.Y.S.2d 735 (N.Y. Sup. Ct. 1988), aff'd, 542 N.Y.S5.2d 96 (N.Y. App.
Div. 1989). :
2. Id. at 737.
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nized in the photograph.3 The trial court found that the patient’s
right to confidentiality encompassed his identity,* and the patient
ultimately obtained damages of $35,000 from the physician and
hospital for breach of confidentiality.5

In Doe v. Shady Grove Adventist Hospital,® doctors diagnosed
the plaintiff as having AIDS after he was hospitalized for pneumo-
nia. The patient sued the hospital for breach of confidentiality of
his medical records and invasion of privacy.” He alleged that a re-
spiratory therapist had shared his medical records with a colleague
who knew the patient, and that the colleague had in turn shared
the information with the patient’s family and friends.®8 The court
stated that the allegations in the complaint, if true, made out a pat-
ent violation of the patient’s right to privacy.®

Two cases involving HIV-positive workers’ compensation claim-
ants raise troubling issues of a possible conflict between the physi-
cian’s duty to maintain the confidentiality of HIV-related
information and his obligation to supply complete and truthful in-
formation about a patient to third parties who are legally entitled to
such information. In Estate of Urbaniak v. Newton,'© the claimant
informed a nurse that he was HIV-positive so that she might take
precautions to avoid becoming infected from instruments that were
contaminated by his blood.11 The patient had also told the nurse he
did not want his HIV status revealed to others or placed in his
file.12 She nevertheless told the insurance company physician who
was examining the claimant that he was HIV-positive.1®3 The phy-
sician included this fact in his report to the California Workers’
Compensation Appeals Board because he considered it relevant to
the claimant’s diagnosis and treatment. The California Court of
Appeals, reversing summary judgment for the defendant, held that
the allegations stated a valid claim for invasion of privacy under
the California Constitution, but dismissed the plaintiff's other
claims.14

In Doe v. Roe,'5 a flight attendant sought treatment from a

3. Id. at 737-38.
4. Id. at 738-39.
c 5. Anderson v. Strong Memorial Hosp., 573 N.Y.S.2d 828, 829 (N.Y. Sup.
t. 1991).
6. 598 A.2d 507 (Md. Ct. Spec. App. 1991).
7. Id. at 508-09.
8. Id. at 509.
9. Id. at 516.
10. 277 Cal. Rptr. 354 (Cal. Ct. App. 1991).
11. Id. at 356.
12. Id.
13. Id.
14. Id. at 362-63.
15. 599 N.Y.S.2d 350 (N.Y. App. Div. 1993).
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New York physician for ear and sinus problems.16 He told the phy-
sician that he was HIV-positive, but asked her to keep the informa-
tion confidential.}? The plaintiff subsequently filed a claim for
workers’ compensation in Pennsylvania, alleging that his ear and
sinus problems were work-related.1® The Pennsylvania court sub-
poenaed the New York physician and directed her to appear at a
hearing in Pittsburgh with all her medical records pertaining to the
plaintiff.1® The subpoena was accompanied by medical reports con-
cerning the plaintiff which contained authorizations, signed by him,
for the release of his medical records.2® Rather than attend the
hearing in Pittsburgh, defendant elected to forward her chart on
the plaintiff to his employer’s attorney.2! As the chart contained
the information that the plaintiff was HIV-positive, he sued the
physician for breach of confidentiality, invasion of privacy, and
several other causes of action.22 On cross-motions for summary
judgment, the New York Appellate Court held the physician poten-
tially liable for both compensatory and punitive damages, despite
her claim that she had acted in good faith.23

In applying New York law, because the alleged breach of confi-
dentiality occurred in New York, the court discerned a strong public
policy favoring the confidentiality rights of the HIV-positive in New
York’s AIDS-confidentiality statute.2¢ The court read a private
right of action into the statute, although none was explicitly
granted.25 The court also concluded that the authorizations fur-
nished to the defendant were not sufficient to allow her to release
AIDS-related information, as they did not comply with the require-
ments of New York’s AIDS-confidentiality law.26 The court further
noted that the defendant was not obligated to obey a Pennsylvania
subpoena.2? '

This case demonstrates a broad interpretation of an AIDS-
confidentiality statute, and one which seems unduly harsh toward a
physician who may very well have believed, albeit erroneously, that
she was required, or at least permitted, to release the information.
It is also questionable whether the drafters of the New York AIDS-
confidentiality law contemplated that it would be used to withhold
medical information that might be relevant to the proper adjudica-

16. Id. at 351.

17. Id. :

18. Id. at 351-52,

19. Id. at 352.

20. Doe, 599 N.Y.S.2d at 352.
21. Id.

22. Id. at 351-52.

23. Id. at 357-58.

24. Id. at 353, 357.

25. Doe, 599 N.Y.S.2d at 352-53.
26. Id. at 355.

27. Id. at 357.
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tion of a workers’ compensation claim. The plaintiff's medical prob-
lem, a sinus condition, has in fact been reported to be seen with
increased frequency and severity in patients with HIV-infection.28

In other cases, courts have held that patients waived their con-
fidentiality rights with respect to their HIV status by placing their
medical condition at issue in litigation. In Lee v. Calhoun,?? for
example, a patient amended his malpractice complaint to include
counts for defamation, invasion of privacy, and breach of doctor-pa-
tient confidentiality after the surgeon told a newspaper reporter
that the patient was infected with the AIDS virus.3® Responding to
the reporter’s questions about the malpractice lawsuit, the surgeon
explained that the plaintiff's medical condition, a perforated bowel
that required emergency surgery, was a consequence of his having
AIDS.31 The Court of Appeals for the Tenth Circuit upheld the dis-
missal of plaintiff’s claims for defamation, invasion of privacy, and
breach of confidentiality.32 The court held that the plaintiff became
a public figure when he filed the $38 million malpractice suit, and
that the surgeon’s statement that the patient had AIDS was condi-
tionally privileged, as it was true and pertained to the surgeon’s
defense of the lawsuit.33

Similarly, in Dwight B. v. Board of Education of Newburgh 34 a
New York court ruled that a physician who was a defendant in a
medical malpractice suit could introduce evidence of the plaintiffs
positive HIV test on the issue of whether the plaintiff had been
harmed by the physician’s allegedly negligent diagnosis and treat-
ment of his head injury.35 The court held that by bringing the ac-
tion the plaintiff had placed his medical condition at issue.3¢ The
court apparently agreed with the physician’s argument that the
plaintiff's HIV status affected the plaintiffs life expectancy and,
hence, would be relevant to the amount of damages, and that sup-
pressing this information would violate the defendant’s right to a
fair trial.37

Physicians may be faced with real or apparent conflicts be-
tween their ethical or statutory duty to the patient and their obliga-
tions under hospital regulations. In Weston v. Carolina Medicorp,

28. See Abigail Zuger, A Recalcitrant Case of Sinusitis, AIDS CLINICAL
CagE, Oct. 1993, at 81.

29. 948 F.2d 1162 (10th Cir. 1991), cert. denied, Lee v. Baptist Medical Ctr.,
112 S. Ct. 2940 (1992).

30. Id. at 1163-64.

31. Id. at 1164.

32. Id. at 1168.

33. Id. at 1165-66.

34. 600 N.Y.S.2d 414 (N.Y. Sup. Ct. 1993).

35. Id. at 415-16.

36. Id. at 416.

37. Id. at 415-16.
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Inc.,38 an obstetrician-gynecologist sued the owner of the hospital
that had revoked his staff privileges.3® The physician had admitted
a patient whom he knew to be HIV-positive, but, contrary to the
hospital’s policy, did not place her on blood and body fluid isolation
or inform any other hospital personnel that the patient was HIV-
positive.4? He argued that he was entitled to withhold information
about the patient’s HIV status because a state statute mandated
strict confidentiality of AIDS-related information.4! The Court of
Appeals of North Carolina disagreed, however, finding that the hos-
pital’s policy was consistent with the statute. The statute con-
tained an exception for the release of information to health care
personnel providing medical care to a patient, and the court held
that the physician was, therefore, required to abide by the hospi-
tal’s policy.42 Physicians who find that they are subject to appar-
ently conflicting rules and regulations relating to the
confidentiality of AIDS-related information should seek the advice
of counsel. At a minimum, physicians should document their rea-
sons for any actions that they take.

A number of courts have held that even prisoners have a right
to confidentiality of HIV-related information, and prison doctors
may find themselves liable for breach of confidentiality for re-
vealing such information directly or indirectly. In Nolley v. County
of Erie,*8 a federal district court in New York held that prison offi-
cials had violated an HIV-positive prisoner’s privacy rights under
New York’s AIDS-confidentiality law and the Constitution by its
policy of placing red stickers on the records and possessions of pris-
oners infected with contagious diseases.#¢ The plaintiff ultimately
recovered $68,401 in damages, despite being unable to prove actual
damages.45

In Hillman v. Columbia County,*6 the Wisconsin Court of Ap-
peals found that a prison inmate could maintain an action against
the county and jail employees for invasion of privacy based upon
their unauthorized disclosure of his HIV test results.4? In Harris v.
Thigpen,*8 however, the Court of Appeals for the Eleventh Circuit
held that state prisoners’ constitutionally protected privacy interest
in preventing nonconsensual disclosure of their HIV-positive status

38. 402 S.E.2d 653 (N.C. Ct. App. 1991).
39. Id. at 656.

40. Id. at 655-56.

41. Id. at 659.

42. Id.

43. 776 F. Supp. 715 (W.D.N.Y. 1991).
44. Id. at 725-26.

45. Nolley v. County of Erie, 802 F. Supp. 898 (W.D.N.Y. 1992).
46. 474 N.W.2d 913 (Wis. Ct. App. 1991).
47. Id. at 924-25.

48. 941 F.2d 1495 (11th Cir. 1991).
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may be outweighed by legitimate penological interests in segregat-
ing HIV-positive prisoners.®® A federal court in New York dis-
missed a similar lawsuit for breach of medical confidentiality where
the physician’s disclosure of a prisoner’s HIV status was authorized
by statute.5° The confidentiality rights of state prisoners, at least
with respect to information about their HIV status, will depend on
a court’s interpretation of any relevant AIDS-confidentiality stat-
ute, the penological interests advanced by the state, and the court’s
balancing of the state’s interests against the prisoner’s privacy
rights. The privacy rights of federal prisoners, on the other hand,
will be governed by regulations adopted by the Federal Bureau of
Prisons in 19905 which provide that HIV test results are confiden-
tial and only those with a need to know should have access to the
information.52

There are other considerations when the HIV-positive patient
is a physician. In two cases, a physician-patient’s right to confiden-
tiality was subordinated to concerns for the possible safety of his
own patients. In Estate of Behringer v. Medical Center at
Princeton,53 a surgeon, who was diagnosed with AIDS at the hospi-
tal in which he had surgical privileges, sued the hospital and sev-
eral of its employees for breach of confidentiality of his HIV test
results and for discrimination when the hospital revoked his surgi-
cal privileges.5¢ The Superior Court of New Jersey ruled that the
hospital had failed to take reasonable steps to maintain the confi-
dentiality of the surgeon-patient’s medical records, but stated that
the potential risk to patients of an HIV-infected surgeon warranted
the restriction of his privileges.58

In In re Application of the Milton S. Hershey Medical Center,5%
a Pennsylvania Superior Court upheld a trial court order that per-
mitted two hospitals to disclose the identity and HIV-positive sta-
tus of a resident physician. The hospitals were permitted to reveal
the status to some of the physicians’ colleagues, and to disclose to
some of his patients that a physician who had been involved in their
care was HIV-positive.57 After weighing the physician’s privacy in-
terest against the hospital’s interest in protecting the health of the
public, the court concluded that the trial court had not abused its

49. Id. at 1516-22.

50. Selby v. Rapping, 91 Civ. 2607, 1992 WL 400739 (S.D.N.Y. Dec. 28,
1992).

51. Control, Custody, Care, Treatment and Instruction of Inmates; Human
Immunodeficiency Virus (HIV) Programs, 55 Fed. Reg. 52,824 (1990) (to be
codified at 28 C.F.R. § 549).

52. Id.

53. 592 A.2d 1251 (N.J. Super. Ct. Law Div. 1991).

54. Id. at 1254.

55. Id. at 1276-83.

56. 595 A.2d 1290 (Pa. Super. Ct. 1991).

57. Id. at 1293-96.
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discretion or violated the state’s AIDS-confidentiality law.58 The
Pennsylvania Supreme Court agreed, holding that the trial court’s
decision reasonably balanced the interests of Dr. Doe, the public,
and the hospital.59 The court observed that “Confidentiality was
not the purpose of the Act, but rather was the means chosen by the
legislature to further the Act’s goal of limiting the spread of HIV
and AIDS.”60

The last two cases raise complex issues which are discussed in
greater depth elsewhere in this symposium. Evidence may con-
tinue to accumulate reflecting that the HIV-positive physician or
surgeon poses a negligible risk of transmitting HIV to his patients.
If so, physician-patients may eventually be afforded the same right
to confidentiality regarding their HIV status as any other patient.

Both legal and medical literature discuss a possible duty on the
part of the physician to warn third parties at risk of contracting
HIV from a patient.6! A case often cited for the existence of such a
duty is the well-known Tarasoff v. Regents of the University of Cali-
fornia.62 In Tarasoff, the California Supreme Court held that a
psychiatrist who knows, or reasonably should know, that his pa-
tient poses a threat of violence to another person has a duty, arising
out of the psychiatrist-patient relationship, to warn or otherwise
protect that other person.83 Many jurisdictions now recognize a
similar duty, although seme have limited it in various ways by stat-
ute or judicial decision. Interestingly, the Tarasoff court rational-
ized its holding in part by citing earlier decisions holding
physicians liable for failing to warn third parties who contracted
contagious diseases from their patients.64

The duty to warn clearly conflicts with the duty to maintain the
confidentiality of communications imparted in the course of the
physician-patient relationship. However, Tarasoff and its progeny
have balanced the patient’s interest in confidentiality against the
public’s right to be protected from foreseeable harm, and have gen-
erally favored the latter. When the question arose of a possible
duty to warn those at risk of acquiring HIV, various governmental
and professional groups issued statements which were meant to
provide guidance to physicians, but which left many areas of ambi-
guity. The President’s Commission on AIDS, for example, advo-

58. Pa. StaT. ANN. tit. 35, § 7608(a)(2)(1990).

59. In re Application of Milton S. Hershey Medical Ctr., 634 A.2d 159 (Pa.
Super. Ct. 1993).

60. Id. at 163.

61. See, e.g., Michael L. Perlin, Tarasoff and the Dilemma of the Dangerous
Patient: New Directions for the 1990’s, 16 L. anp PsycHoL. REv. 29 n.91-94
(1992).

62. 551 P.2d 334, 347 (Cal. 1976).

63. Id.

64. Id. at 354.



1994 Doctors, AIDS, and Confidentiality 339

cated “rigorous maintenance of confidentiality,”s® yet would allow
disclosure of an individual’s HIV-infection “to a spouse or sexual
partner when the individual will not inform such party. .. .”5¢ Sim-
ilarly, the American Medical Association’s Council on Judicial and
Ethical Affairs would allow notification of third parties at risk as a
last resort, when the physician’s attempts to persuade the patient
to inform the third party have failed and when public health au-
thorities have declined to act.” Neither guideline addresses the
question of how the physician is supposed to determine whether or
not the patient has informed the third party of his HIV status, or
how long he may wait before taking action. The increasing num-
bers of women and teen-age girls who are acquiring HIV-infection
from heterosexual relations with infected males may result in more
pressure being exerted on physicians to notify known sexual part-
ners of their HIV-positive patients.

There are few reported decisions involving AIDS and the duty
to warn, but several cases involving other contagious diseases may
provide clues as to how courts may rule in future AIDS cases. In a
case involving a patient with hepatitis—a disease which is less
deadly than HIV-infection but which is transmitted in similar
ways—the Supreme Court of Pennsylvania held that a physician
could be liable to a third party who had sexual relations with the
patient and contracted hepatitis where the physician had errone-
ously counseled the patient that she could safely engage in sexual
relations if she remained symptom-free for six weeks following her
exposure to the disease.68 While confidentiality was not at issue in
this case, the case does stand for the proposition that a physician
who treats a patient for a sexually transmissible disease may be
held liable to a third party who contracts the disease from the pa-
tient because of the physician’s negligence.

In Bradshaw v. Daniel,8® the Supreme Court of Tennessee
ruled that a physician has a legal duty to warn a non-patient of the
risk of exposure to the source of his patient’s non-contagious dis-
ease, in this case, Rocky Mountain Spotted Fever (RMSF). A week
after the patient died of the disease, his wife was stricken with it,
and she died several days later.7® Her son sued the physician for
failing to warn the wife of her risk of exposure.”! Plaintiff's expert
testified that because of the “clustering effect” of RMSF, the stan-

65. REPORT OF THE PRESIDENTIAL CoMMISSION ON THE Human IMmu-
NODEFICIENCY VIRUS EpIDEMIC, 126 (1988).

66. Id. at 1217.

67. Council on Ethical and Judicial Affairs, Am. Med. Ass’n, Ethical Issues
Involved in the Growing AIDS Crisis, 259 JAMA 1360, 1361 (1988).

68. DiMarco v. Lynch Homes-Chester County, Inc., 583 A.2d 422 (Pa. 1990).

69. 854 S.W.2d 865 (Tenn. 1993).

70. Id. at 867.

71. Id.
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dard of care required that a physician treating a patient with it ad-
vise the patient’s family of the symptoms of the disease, the
incubation period, and the need for immediate medical attention
should symptoms appear.72 RMSF has a high mortality rate if not
treated promptly, but it has a low mortality rate if treated immedi-
ately. Although RMSF differs from AIDS in that RMSF is not di-
rectly communicated from person to person, those in close
proximity to the RMSF patient are at a significantly increased risk
of catching the disease.”® Most persons in close physical proximity
to persons with AIDS are not at risk of contracting the disease, but
a duty to warn might be extended to those known by the physician
to be engaging in behaviors with the patient that make the trans-
mission of HIV likely to occur.

The Bradshaw opinion referred to numerous other cases hold-
ing a physician liable to a third party. In those cases the third
party contracted a contagious disease from the patient either be-
cause the physician failed to diagnose the disease or because, hav-
ing diagnosed it, he nevertheless omitted to warn others of the risk
of infection.”# It may be only a matter of time until more physicians
are sued for failing to warn persons who acquired HIV from their
HIV-positive patients.

The few cases in which physicians who treated HIV-positive
patients were sued for failing to warn at-risk third parties have had
different outcomes, due to differences in both the factual settings
and the law of the jurisdiction. The federal district court in Puerto
Rico held that a physician had no duty, under Puerto Rican law, to
inform the patient’s family that the patient was HIV-positive.?5 In
that case, there was no evidence that the patient had spread HIV to
any family member, although the wife claimed to live in fear of con-
tracting AIDS.76 A mortician and his wife who sued a hospital and
physician for failing to inform the mortician that a corpse he em-
balmed was infected with HIV had their claims dismissed, and the
dismissal was upheld on appeal, where the mortician repeatedly
tested negative for the virus and there was no evidence of actual
exposure to the virus.7”

When, however, a police officer who was bitten by an HIV-posi-
tive patient, whom he was attempting to subdue in a hospital emer-
gency room, sued the hospital for failing to warn him that the

72. Id.

73. Id.

74. Bradshaw, 854 S.W.2d at 871.

75. Reyes v. United States, 770 F. Supp. 58, 63 (D. P.R. 1991), affd, 971
F.2d 744 (1st Cir. 1992).

76. Id. at 59.

77. Funeral Serv. by Gregory, Inc., v. Bluefield Community Hosp., 413
S.E.2d 79, 84 (W. Va. 1991), overruled by Courtney v. Courtney, 437 S.E.2d 436
(W. Va. 1993).
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patient was HIV-positive, he obtained a $1.9 million verdict against
the hospital.?® This verdict was upheld on appeal, despite the fact
that he tested negative for HIV.7® In support of the verdict, there
was evidence that the hospital had failed to follow its own regula-
tion that required it to warn of patients carrying contagious dis-
eases, that the officer had suffered an injury which exposed him to
AlIDS-infected blood, and that he might have taken additional pre-
cautions had he known he was dealing with an HIV-positive
patient.80

When the physician is a psychiatrist, the duty to warn a third
party at risk of contracting HIV from his patient may be more com-
pelling because the patient’s mental condition may render him less
willing or able to curb the behaviors likely to spread HIV.81 HIV-
positive patients in institutions for the mentally ill are a special
concern to those charged with their care, because patients in
mental institutions not infrequently engage in sexual relations with
each other.82 Some commentators have proposed an exception to
the AIDS-confidentiality laws for psychiatric patients whose
mental disorders impair their ability to follow AIDS-related safety
precautions,®3 but such patients may already be covered under
some of the exceptions provided in existing AIDS-confidentiality
statutes.

The predictability of violence is relatively poor compared with
the predictability that HIV will be spread by certain kinds of behav-
ior. Therefore, it seems likely that courts that charge psychiatrists
with the duty to warn third parties at risk of violence from their
patients would also charge physicians with the duty to warn third
parties at risk of contracting HIV-infection from their patients. A
crucial distinction, of course, is that one may be the victim of a vio-
lent attack without having done anything to provoke it, whereas a
person who contracts HIV has (usually) engaged in behaviors which
he knows or reasonably should know carry the risk of transmitting
the virus, and could have taken measures to prevent himself from
acquiring the virus (e.g., by engaging in only “safe” sex, or using
only new or sterilized needles for injecting intravenous drugs) with-
out knowing whether or not his partner was HIV-positive.

Statutes which specifically address a physician’s duty to warn
in the context of HIV-infection will, of course, take precedence over
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81. See J. Arturo Silva et al., An HIV-infected Psychiatric Patient: Some
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83. See Timothy E. Botello et al., A Proposed Exception to the AIDS Confi-
dentiality Laws for Psychiatric Patients, 35 J. Forensic Scr. 653-60 (1990).
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common law principles. A number of states enacted such statutes
in the 1980s.84 They typically permit, but do not require, a physi-
cian to notify a third party at risk of exposure to HIV from the test
subject, and often immunize the physician from liability for which-
ever course he chooses to follow.85 Some permit the physician to
notify a third party but prohibit him from disclosing the patient’s
identity. Some place the duty of informing third parties at risk on
the state health department, and provide that a physician who re-
ports positive HIV test results to the state health department has
fulfilled any duty he might owe to a third party. The statutes vary
greatly as to the circumstances that justify the issuance of a warn-
ing, and to whom a warning may be issued. Physicians must there-
fore familiarize themselves with the statutes in their jurisdiction
when considering whether to issue a warning to a third party.

The legal developments of the 1980s with respect to HIV-infec-
tion were a reflection of the epidemiological and scientific develop-
ments occurring at the time.. Should any dramatic changes take
place in the 1990s in the nature of the virus, the course of the epi-
demic, the availability of an effective vaccine or treatment, or other-
wise, legal rules developed in the 1980s, including rules protecting
the confidentiality of one’s HIV status, would very likely be changed
to reflect the new medical realities.

At the close of 1993, newspaper articles were predicting that
the AIDS epidemic would continue to worsen throughout the world.
In the absence of a vaccine or a cure for AIDS, the only strategy for
containing the epidemic is to prevent the transmission of HIV. This
requires that people abstain from behaviors likely to transmit the
virus, yet behavioral changes have proven extraordinarily difficult
to effect. Furthermore, the epidemic has been with us for so long
that a certain amount of complacency, or fatalism, has set in, which
makes behavioral change even less likely to occur. People might be
more prone to abstain from high-risk behaviors if they knew for cer-
tain that their partners were HIV-positive, a factor which tends to
favor the issuance of warnings to third parties.

The relatively liberal response to HIV-infection, (exemplified
by the AIDS-specific statutes discussed above) compared with the
response to other epidemics in the past, may be attributed to the
low infectivity of HIV and the inability of the virus to be transmit-
ted by normal social contact.86 Should HIV, which is known to be
highly mutable, assume a more virulent form, confidentiality con-

84. See Scott Burris, Testing, Disclosure, and the Right to Privacy, in AIDS
Law Topay: A NEw GUIDE FOR THE PuBLIC 115-149 (Scott Burris et al. eds.,
1992).
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86. See John Harris & Sorem Holm, If Only AIDS Were Different!, HASTINGS
CeENTER REPORT, Nov.-Dec. 1993, at 6-12.
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cerns might give way to concerns over preventing the further
spread of infection, and the legal response might change. Two cases
reported at the end of 1993 indicated for the first time that HIV
may, rarely, be spread by relatively casual contact.8? These reports
did not engender any immediate panic, but if additional cases
should turn up, the situation might well change.

The 1990s are likely to see many changes both in the way
health care is delivered and in the way medical information is com-
municated. These changes are bound to affect the confidentiality of
AIDS-related information. President Clinton has proposed a
sweeping reform of the nation’s health care delivery systems88
which, if enacted, would have profound effects on the confidentiality
of patient information. Under this proposal, a National Health
Board would be responsible for the collection and dissemination of a
broad range of information, as well as for safeguarding its confiden-
tiality. President Clinton’s Health Security Act allows two years
from the date of its passage for the promulgation of standards for
the protection of the privacy of patient information, and three years
for the submission of a comprehensive proposal for federal privacy
protection for health information, which many have complained is
too long. The Clinton plan, and other health care reforms that have
been proposed on both the state and national levels, rely on com-
puter technology to lower the cost of medical record-keeping. The
use of computerized medical records makes possible the invasion of
patient privacy and breach of medical confidentiality on a massive
scale, and current legislation (both state and federal) is inadequate
to deal with this potential problem. Many, including some mem-
bers of the United States Congress, have called for federal medical
privacy legislation that would provide heavy penalties for the unau-
thorized accessing or misuse of information contained in medical
records.89 It is unclear what effect a federal statute aimed at pro-
tecting the privacy of medical information would have on the AIDS-
confidentiality statutes already enacted in more than thirty states;
a uniform federal statute might preempt existing state privacy stat-
utes, or it might leave in effect state laws that are more strict than
the federal law.

As the AIDS epidemic continues to grow, there will be many
pressures to reduce AIDS confidentiality in the 1990s. Identifica-
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tion of HIV-positive newborns is a controversial subject, and is
likely to become more so as more babies are born to HIV-positive
mothers and more effective methods of treating HIV-positive babies
are developed. Many state health departments now test newborns
for HIV anonymously to track the path of the AIDS epidemic.?® In-
forming the mothers whose babies test positive for HIV is contro-
versial because identification of the mothers is tantamount to
testing the mothers for HIV without their consent (since the babies
could only have received the virus from their mothers), which is for-
bidden by statute in a number of states. Many pediatricians sup-
port informing the mothers so that the children can get treated
prophylactically, or at least be carefully monitored. Since not all
newborns with positive HIV-antibody tests actually harbor the vi-
rus (some having inherited only the antibody to the virus and not
the virus from their mothers), informing the mothers could also pre-
vent the future infection through breast-feeding of those babies who
are not truly HIV-positive.

The reemergence of tuberculosis (TB) in the late 1980s, after it
seemed on the verge of extinction, also threatens the confidentiality
of HIV-related information. The prevalence of HIV-infection is be-
lieved to be responsible for the resurgence of tuberculosis, as HIV-
positive individuals exposed to TB have a high rate of progression
to active TB after a relatively short time.?? Tuberculosis is poten-
tially a greater threat than AIDS because it is spread much more
easily from person to person; being in the same room with an in-
fected individual may suffice. The failure of some TB patients to
complete their medical treatment has resulted in the development
of drug-resistant strains of tuberculosis that have proven very diffi-
cult to treat.?2 Since identification of those co-infected with HIV
and TB is essential for the initiation of treatment to curtail the de-
velopment and spreading of tuberculosis, there may be growing
pressure to place limits on the privacy of HIV-related information
in order to curb the spread of TB.93 In 1991, Connecticut became
the first state to require physicians to report the names of people
infected with both tuberculosis and HIV, after seeing the number of
people in the state infected with tuberculosis rise 22% in the first
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six months of the year.%¢ Prior to this time, physicians were re-
quired to report only those with full-blown AIDS, not HIV-infection.
Although Connecticut has a higher percentage than other states of
HIV-positive individuals who are also infected with TB, other states
may decide to follow Connecticut’s lead in requiring doctors to re-
port the names of those who are doubly infected.

As HIV-infection becomes more prevalent, there may be in-
creasing pressures to reveal the HIV status of potential organ do-
nors, since HIV-transmission has been shown to occur in organ
transplants of various kinds. In numerous lawsuits brought by per-
sons who contracted HIV from blood transfusions or blood products,
plaintiffs have attempted to learn the identity of those who donated
the HIV-infected blood. They met with varying responses from the
courts, which were torn between facilitating compensation of the
plaintiffs and protecting the supply of blood by guaranteeing donor
confidentiality. A full discussion of this issue is beyond the scope of
this article, and the subject has been treated in depth elsewhere.95
Routine testing of blood and blood products for HIV-antibody since
March, 1985, has reduced the risk of HIV-infection from blood
transfusions to a negligible amount,®¢ but other organs are more
difficult to test for HIV. Testing of would-be donors and identifica-
tion of those who are HIV-positive may be seen as necessary to pre-
vent HIV-transmission by this route. The physician who discloses
that a potential organ donor is HIV-positive may therefore escape
liability for breach of confidentiality.

Persons infected with HIV have shown a marked variability in
the course of their illness, with some developing full-blown AIDS
within a year or two of first testing positive, and others remaining
symptom-free for over ten years. Some individuals with heavy ex-
posure to HIV (such as prostitutes, or women married to HIV-posi-
tive men who practiced unprotected sex for years) have failed to
contract the virus. This leads to speculation that some individuals
may harbor a natural immunity to HIV. Research on the human
genome is proceeding with great rapidity, and it is possible that a
genetic factor responsible for resistance to HIV, if one exists, will be
identified: If an effective vaccine for HIV-infection should be devel-
oped, it would be important to identify those with a natural resist-
ance to the disease in order to avoid vaccinating them
unnecessarily, which would be wasteful of scarce resources. The
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HIV-resistant cannot be identified without simultaneously identify-
ing the HIV-susceptible, however, and that could result in discrimi-
nation against the latter, similar to the discrimination against
those who are already HIV-positive.

Eventually the need to maintain the confidentiality of AIDS-
related information should diminish, for the following reasons:
(1) As AIDS becomes more and more prevalent, and ceases to be
identified as a disease affecting mainly homosexuals and intrave-
nous drug-abusers, some of the disease’s stigma will come to be
viewed as just another one of the many terrible diseases that afflict
mankind.
(2) Confidentiality is less an end in itself than a means of protect-
ing the HIV-positive from discrimination. There are now many
more tools available to fight the discrimination against persons
with AIDS than existed in the 1980’s, including the Americans with
Disabilities Act and the many AIDS-specific state anti-discrimina-
tion statutes. .
(3) The passage of a comprehensive health care reform bill, with
guaranteed universal access to care regardless of pre-existing con-
ditions, would eliminate one of the major concerns behind the oppo-
sition to the release of HIV-related information, that of losing one’s
health insurance coverage.
(4) As the knowledge of AIDS’ low infectivity gradually becomes ab-
sorbed into the public’s consciousness, another reason for the
stigma surrounding the disease, the fear of contagion, will have
been eliminated.
(5) As new treatments or vaccines are developed which may be ef-
fective in the early stages of HIV-infection, there will be compelling
reasons to identify the HIV-positive so that treatment can begin as
early as possible.

CoNCLUSION

It will be years before developments which diminish the need
for confidentiality are fully realized. Therefore, the persistence of
widespread discrimination against persons with AIDS or HIV-infec-
tion means that we will have a need to preserve the confidentiality
of AIDS-related information for years to come.
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