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INTRODUCTION

Title VII of the Civil Rights Act of 1964 (“Title VII”)* prohibits
employment discrimination on the basis of race and sex.? Fre-

quently, authorities read this prohibition as making race and sex
impermussible criteria that employers can never take mto account
when making employment decisions.® Such readings suggest that

1. Civil Rights Act of 1964, Pub. L. No. 88-352, tit. VII, 78 Stat. 253 (1964)
(codified as amended at 42 U.S.C. §§ 2000e to 2000e-17 (1982).

2. This analysis deals only with the validity of affirmative action plans
under Title VII of the Civil Rights Act (“Title VII”). Lamited comparisons with
the analysis of the constitutional validity of affirmative action plans under the
equal protection clause will be drawn. These references to the equal protection
analysis are meant to be merely descriptive, and do not take any position to-
wards its correctness or desirability. Affirmative action by public employers
mvolves state action and 1s thus subject to the requirements imposed by the
equal protection clause. Title VII, however, does not only apply to private em-
ployers, but also encompasses public employers. Much of the available case law
deals with public employers instituting affirmative action efforts. In as far as
the cases dealing with public employers separate the constitutional from the
statutory analysis, it 1s pernmussible to refer to them i an analysis dealing only
with the statutory validity of affirmative action plans under Title VII.

3. Seg, e.g., Johnson v. Transportation Agency, Santa Clara County, Cal.,
480 U.S. 616, 657-7T7 (1987) (Scalia, J., dissenting); United Steelworkers, AFL~
CIO-CLC v. Weber, 443 U.S. 193, 216-55 (1979) (Burger, C.J. and Rehnqust, J.,
dissenting); Abraham, Some Post-Bakke-and-Weber Reflections on ‘“Reverse
Discrimanation”, 14 U. RicH. L. REV. 373 (1979-80); Gold, Griggs’ Folly: An Es-
say on the Theory, Problems, and Orgin of the Adverse Impact Definition of
Employment Discrimination and a Recommendation for Reform, T INDUS.
REL. L.J. 429, 508-09 (1985); Meltzer, The Weber Case: The Judicial Abrogation
of the Antidiscrimanation Standard n Employment, 47 U. CHI. L. REV. 423, 465
(1980); Reynolds, Individualism vs. Group Rights: The Legacy of Brown, 93
YALE L. J. 995 (1984); Schiff, Reverse Discrimination Re-Defined as Equal Pro-
tection: The Orwellian Nightmare in the Enforcement of Civil Rights Laws, 8
Harv. J.L. & PuB. PoL'Y 627, 627-28, 684-86 (1985); Van Alstyne, Rites of Pas-
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the resulting anti-discrimination principle governs all of the follow-
ng stages of the employment relationship: hiring, employing, pro-
moting, and firing. However, the purpose of Title VII was not
merely to encourage the appearance of neutrality, but to also create
equal employment opportunities for all.4 A mere prohibition of dis-
crminatory practices remains mecapable of achieving the goals of
either redressing a distorted situtation or leading to a substantial
mmprovement of female and minority participation at all levels of
employment.®

Affirmative action would be one way to lessen the disparity be-
tween aspiration and achievement.® To what extent does Title VII
allow an employer to follow this road? At what speed may the em-
ployer drive his “affirmative action vehicle” on this road? And
what are the prerequsites for obtamning an affirmative action
“driver’s license” 1n the first place?

The question is whether, under what conditions, and to what
extent a private employer under Title VII may voluntarily grant
preferential treatment 1n the allocation of job opportunities to qual-
ified female and minority applicants or employees who are not nec-
essarily viectims of prior employment diserimination, m order to
overcome the effects of a long history of discrimination, regardless
of whether the discrimation stems from a particular employer’s
own making or was of societal origin.?

This article attempts to define the boundnes of voiﬁnf:ary af-
firmative action under Title VII of the Civil Rights Act. The article

sage: Race, the Supreme Court, and the Constitution, 46 U. CuI. L. REV. 775,
17778 n.9, 783-86 (1979); Vaughn, Employment Quotas — Discrimanation or
Affirmative Action, T EMPLOYEE REL. L. J. 552, 553-58 (1982); Walker, The Ex-
orbitant Cost of Redistributing Injustice: A Critical View of United Steelwork-
ers of America v. Weber and the Misguirded Policy of Numerical Employment,
21 B.C.L. REv. 1 (1979).

4. Congress recognized that the mtegration of minorities mto the main-
stream of American society could not be achieved unless minorities were able to
secure Jobs “which have a future.” See United Steelworkers, AFL-CIO-CLC v.
Weber, 443 U.S. 193, 202-03 (1979). This was considered a necessary condition
for the achievement of equality of treatment more m general. Id. at 203.

5. For a discussion regarding the slow progress made 1n achieving the goal
of real equality of employment opportunities for women and ethme mmorities,
see Edwards, The Annual John Randolph Tucker Lecture: The Future of Af-
Sfirmative Action in Employment, 44 WASH. & LEE L. REv. 763, 767-68 (1987);
Edwards & Zaretski, Preferential Remedies for Employment Discrimanation,
74 MicH. L. Rev. 1, 3-9 (1975); Comment, Metro Broadcasting, Inc. v. FCC: Re-
grouping n Singular Times, 104 Harv. L. REv. 525, 534 (1990).

6. W GoOULD, BLACK WORKERS IN.WHITE UNIONS 100-01, 107 (1977).

7. Granting relief to an individualized victim of employer discrimination 1s
not a form of affirmative action. When an employer disecriminates on the basis
of race or sex, mn violation of Title VII, it 1s required to redress the effects of its
own prior wrongdomg, at least when the victim challenges the diseriminatory
employer practice 1n due time, and according to the procedures set forth 1n Title
VIIL.
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adopts a broad definition of the concept of voluntary affirmative
action plans. This concept includes all plans mstituted wrthout any
legal requirement 1mposed upon the private employer to engage in
any kind of preferential treatment.®

This article proposes that Title VII, as mterpreted by the
Supreme Court, allows a private employer to mnstitute affirmative
action plans not only to redress the effects of its own prior discrimi-
natory employment practices, but also to remedy the result of prior
sociletal discrimination. The article advocates that the Supreme
Court underwrote this idea upon determining the basic condition an
employer must fulfill prior to engaging m affirmative action. How-
ever, the Court used an overly restrictive, and logically inconsistent
test to determine if this basic requirement is satisfied. Baséd on the
analytical framework the Court adopted for “reverse discrimina-
tion” law suits by white male employees challenging the validity of
affirmative action plans for women and minorities, the employer
should be granted much more leeway 1n determining whether it 1s
justified in instituting an affirmative action plan.

The Supreme Court’s acceptance of voluntary affirmative ac-
tion 1 compliance with the dictates of Title VII i1s not uncondi-
tional. In order to survive the Court’s scrutiny, an affirmative
action plan must satisfy several conditions. The Court imposes
these conditons as a safeguard for white male employees’ rights.
Employers must avoid the unnecessary trammeling of the rights
and the legitimate, firmly rooted expectations of non-beneficiaries
of the affirmative action plan. Yet the Court failed to clearly articu-
late the particular necessary conditions. Instead, the Court pre-
ferred a strategy of labeling particular plans as either satisfying or
failing to satisfy these unspecified conditions.

Thas article argues that differences m the techmques used to
create an affirmative action plan (sex or race as a factor to be taken
mto account, quotas or percentages goals or set asides) do not war-
rant different treatment in establishing their statutory validity.
Thus article advances a similar argument when dealing with the dif-
ferent “goods” (hirmng, promoting, layoffs) mmplicated by an affirm-
ative action plan. For example, although the Supreme Court
clearly held that an affirmative action plan must necessarily be a

8. Voluntary affirmative action plans thus mclude plans unilaterally nsti-
tuted by the employer, plans contamned i collective bargaining agreements
with the unmon as exclusive bargaining representative for the unit involved, and
plans contained 1 consent decrees. The concept does not mclude court-ordered
affirmative action plans, nor courts’ modifications of consent decrees over the
objections of the parties mvolved in the original decree. See United States v.
Paradise, 480 U.S. 149 (1987); Local 28, Sheet Metal Workers’ Int’l Ass'n v.
EEQC, 478 U.S. 421 (1986); Firefighters Local Union No. 1784 v. Stotts, 467 U.S.
561 (1984).
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temporary measure to overcome the mequities of past discrimina-
tion, this requirement must necessarily be mterpreted liberally, so
that the absence of an explicit end term 1 the affirmative action
plan should never lead to the plan’s invalidation. The fact that an
affirmative action plan can not create an absolute bar to the ad-
vancement of white male employees should not prevent an em-
ployer from accelerating the effort to undo the effects of prior
discrimination, as long as reasonable room 1s left for white male
participation.

The Supreme Court describes its statutory analysis of the con-
ditions for validity of an affirmative action plan as two-pronged.
The first prong is referred to as the justification prong of the analy-
s1s, while the second prong is referred to as the burden prong. How-
ever, a three prong classification of the conditions of validity of an
affirmative action plan under Title VII is a more-accurate descrip-
tion of the Court’s approach. The second prong of the Court’s anal-
ysis contains elements that, though closely related to the rights of
the plan’s non-beneficiaries, do not refer to the burden that is being
mmposed or to the possible infringment of the white male’s rights.
Instead, these elements refer to the nature and the goals of the plan
itself. Thus, without adding any additional requirements that an
affirmative action plan must satisfy to pass muster under Title VII,
it seems accurate to describe the Court’s analysis as a three part
mquiry: (1) justification for the plan’s institiition, (2) the burden
mmposed upon the white male majority, and (3) the goal and reme-
dial nature of the plan.

I. PERMISSIBLE AFFIRMATIVE ACTION
A. The Principle of Voluntary Affirmative Action

On at least two occasions, the Supreme Court directly ad-
dressed the 1ssue of the permissibility of purely private and unilat-
eral affirmative action efforts by employers under Title VIL® In
Unated Steel-Workers of America, AFL-CIO-CLC v. Weber,° the
Court explicitly refused to “define in detail, the line of demarcation

9. In Local Number 93, Int’l Ass’n of Firefighters v. Cleveland, the Court
dealt with the question of whether Title VII imposed greater restrictions on
voluntary affirmative action plans contained in consent decrees, as compared to
purely private affirmative action efforts. The Supreme Court held that it did
not. Local Number 93, Int’l Ass’'n of Firefighters v. Cleveland, 478 U.S. 501
(1986). Although the Court confirmed Weber and its underlying reasoning, the
decision did not reach the question of the conditions of validity of voluntary
affirmative action plans. Therefore, an analysis of Local Number 93 will not
shed any further light on the 1ssue of the pernussibility of voluntary affirmative
action.

10. United Steelworkers, AFL-CIO-CLC v. Weber, 443 U.S. 193 (1979).
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between permissible and impermussible affirmative action plans.”11
In Johnson v. Transportation Agency, Santa Clara County, Califor-
na,22 the Supreme Court assessed the legality of the affirmative
action effort, using the Weber decision as a guide.r® A detailed anal-
ysis of both decisions 1s necessary to understand the underlying rea-
soning and to tease out “lines of demarcation” latent in the
opinions.

Weber dealt with an affirmative action plan included 1 a col-
lective bargamming argeement.!* Kaiser Aluminium & Chemical
Corporation and the United Steelworkers of America entered into a
bargaining agreement that contained an affirmative action plan
aimed at elimmating the imbalance that existed in the plant’s then
almost exclusively white craft workforce. Because blacks have his-
torically been excluded from craft unions, few skilled black work-
ers were available. To meet the set goals, the company decided to
begin a training program to teach the skills necessary to become a
craftworker.’®> The program was accessible to both black and white
production workers. Fifty percent of the new trainees were to be
black until the percentage of skilled black craftworkers in the Gra-
mercy plant approximated the percentage of blacks i the local la-
bor force. The company selected the remaining tramnees on the

11. Id. at 208.

12. Johnson v. Transportation Agency, Santa Clara County, Cal., 480 U.S.
616 (1987).

13. Id. at 62T7.

14. For general discussion of Weber, see Allegretti, Voluntary Racial Goals
After Weber: How High Is Too High?, 17 CREIGHTON L. REV. 773 (1984); Belton,
Discrimanation and Affirmative Action: An Analysis of Competing Theores of
Equality and Weber, 59 N.C.L. REV. 531, 568-75 (1981); Blumrosen, Affirmative
Action in Employment After Weber, 34 RUTGERS L. REv. 1 (1981); Boyd, Af-
Sfirmative Action 1n Employment — The Weber Decision, 66 Iowa L. REV. 1
(1980); Buckley, Voluntary Affirmative Action Plans under Title VII and the
Equal Protection Clause, 56 GEO. WASH. L. REvV. 711, 714-16 (1988); Cox, The
Question of “Voluntary” Racial Employment Quotas and Some Thoughts on
Judicwal Role, 23 AR1z. L. REV. 87, 98-104 (1981); Gould, The Supreme Court and
Labor Law: The October 1978 Term, 21 ARIz. L. REV. 621, 649-58 (1979); Kilberg
& Tallent, From Bakke to Fullilove: The Use of Racial and Ethnic Preferences
wn Employment, 6 EMPLOYEE REL. L.J. 366-68 (1981); Kreiling & Mercurio, Be-
yond Weber: The Broadening Scope of Judicial Approval of Affirmative Ac-
tion, 88 DICK. L. REV. 46, 54-58 (1983); Meltzer, supra note 3, at 437-56;
Rutherglen & Ortiz, Affirmative Action Under the Constitution and Title VII:
From Confusion to Convergence, 35 UCLA L. REV. 467, 472-74 (1988); Schiff,
supra note 3, at 656-60; Vaughn, supra note 3, at 555-58; Walker, supra note 3;
Note, Bakke and Weber: The Concept of Societal Discrimanation, 11 Loy. U.
CH1. L.J. 297, 307-11 (1980) [heremafter Note, Societal Discrimination]; Note,
Labor Law — Employment Discrimanation — Voluntary Affirmative Action
Plan with Racial Quota Does Not Violate Title VII of the Civil Rights Act of
1964, 54 TuL. L. REV. 244 (1979) [herewnafter Note, Racial Quotal.

15. Prior to 1974, black workers represented only 1.83% of the skilled
craftworkers at Kaiser’s Gramercy plant. The work force in the area was ap-
proximately 39% black. United Steelworkers, AFL-CIO-CLC v. Weber, 443
U.S. 193, 198-99 (1979).
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basis of seniority. The company excluded Brian- Weber, a white
production worker who wanted to participate in the traiming pro-
gram, even though he possessed more seniority than several of the
black workers selected. Weber challenged the plan as being dis-
crimmatory on the basis of race and thus in violation of Title VII.

Both the District Court and the Court of Appeals for the Fifth
Circuit considered the plan to be diseriminatory n violation of Title
VII. The District Court held that all affirmative action was beyond
the reach of private employers based upon its reading of sections
703(a) and (d) of Title VII. Only courts possessed the power to fash-
ion this kind of relief.16 The Court of Appeals affirmed the decision
on different grounds. The court would have allowed an employer to
mstitute an affirmative action plan to “restore employees to their
rightful place” only upon a showing of its own prior employment
discrrmination.1? The Supreme Court reversed.l®

Weber argued that a literal interpretation of Sections 703(a)
and (b) of Title VII*® of the Civil Rights Act prohibits race-con-
scious affirmative action plans because these sections state:

(a) it shall be an unlawful employment practice for an employer —
(1) to fail or to refuse to hire or to discharge any individual, or other-
wise to discriminate agammst any individual with respect to hus compen-
sation, terms, conditions, or privileges of employment, because of such
individual’s race, color, religion, sex, or national orgin; or

(2) to limit, segregate, or classify his employees or applicants for em-
ployment in any way which would deprive or tend to deprive any indi-
vidual of employment opportunities or otherwise adversely affect his
status as employee, because of such individual’s race, color, religion,
sex, or national origin and that

(d) It shall be an unlawful employment practice for an employer, labor
organization, or jomnt labor-management committee controlling ap-
prenticeship or other training or retraiming, including on-the-job tramn-
ng programs to discriminate against any individual because of lus race,
color, religion, sex, or national origin m admussion to, or employment
1, any program established to provide apprenticeship or other

trammng.20
Weber argued that the fact that he was a white male should not
change the analysis because Title VII had been mterpreted so as to
proscribe racial discrimination in private employment agamst
whites on the same terms as racial disecrimination agamnst

16. Weber v. Kaiser Alumimium & Chem. Corp., 415 F Supp. 761, 767 (E.D.
La. 1976), aff’d, 563 F.2d 216 (5th Cir. 1977), rev’d, United Steelworkers, AFL-
CIO-CLC v. Weber, 443 U.S. 193 (1979).

17. Weber v. Kaiser Alumimium & Chem. Corp., 563 F.2d 216, 225 (5th Cir.
1977), rev’d, United Steelworkers, AFL~-CIO-CLC v. Weber, 443 U.S. 193 (1979).

18. United Steelworkers, AFL~-CIO-CLC v. Weber, 443 U.S. 193 (1979).
19. 42 U.S.C. § 2000e-2 (1982).
20. Id.



738 The John Marshall Law Review [Vol. 24:731

nonwhites.?1

The Supreme Court acknowledged that a literal reading of Sec-
tions 703(a) and (d) of Title VII might lead to the conclusion that
affirmative action efforts such as the one undertaken by Kaiser are
m conflict with the anti-diserimmation principles of Title VII.
However, the Supreme Court noted that “a thing may be within the
letter of the statute and yet not within the statute, because [it is] not
within [the statute’s] spirit nor within the mtention of its mak-
ers.”’22 Justice Brennan, writing for the majority, stressed that
these provisions,

should be read against the background of the legislative history of Title
VII and the historical context from which the Act arose. Congress’
primary concern  was with ‘the plight of the Negro in our economy.’

. “The crux of the problem was to open up employment opportunities
for Negros m occupations which have been traditionally closed to
them.23

Thus, affirmative action, as one of the methods to reach this goal,
could not be totally prohibited.
It would be wronuc indeed if a law triggered by a Nation’s concern over
centuries of racial injustice and mtended to improve the lot of those
who had ‘been excluded from the American dream for so long,’” consti-
tuted the first legislative prohibition of all voluntary, private, race con-

scious efforts to abolish traditional patterns of racial segregation and
hierarchy.?¢

After stressing that the spirit of the Act revealed more about
the permissiblility of voluntary affirmative action than its literal
reading, Justice Brennan went on to interpret Section 703(j) of the
Act as reading that a mere statistical 1mbalance in an employer’s
work force can not be considered a sufficient condition to require
the employer to grant preferential treatment.?® If Congress had de-
sired to prohibit all voluntary affirmative action, it would have de-
clared not only that an employer 1s not required to engage in
affirmative action to balance its work force, but also that Title VII

21. Weber, 443 U.S. at 201. Weber relied on McDonald v. Santa Fe Trail
Transp. Co., 427 U.S. 273, 279 (1976).
22. Weber, 443 U.S. at 201 (1979).
23. Id. at 201-03 (citing 110 Cong. Rec. 6548 (1964) (remarks of Sen.
Humphrey)).
24, Id. at 204.
25. The relevant part of § 703(j) reads as follows:
nothing contained m this subchapter shall be interpreted to require an em-
ployer to grant preferential treatment to any individual or to any group
because of race, color or sex on account of an 1mbalance which may
exist with respect to the total number or percentage of persons of any race,
color  or sex employed by any employer  1n comparison with the total
number or percentage of persons of such race, color or sex m any
community, State, section, or other area, or 1n the available work force 1n
any community, State, section, or other area.
42 U.S.C. § 2000e-2 (1982) (emphasis added).
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would not perm:t an employer to do s0.26 Section 703(j), Justice
Brennan explained, was designed to avoid undue interference by
the Federal Government with private business.?? An interpretation
of Title VII that prohibits all voluntary affirmative action would
disservice this end, diminish traditional management prerogatives,
and at the same time impede the attainment of the ultimate statu-
tory goals.?® Voluntary compliance with the ultimate goals and
objectives of Title VII was seen as a desired means to reach the con-
gressional purpose of eliminating' the “last” vestiges of
diserimmation.2?

In Johnson, the Supreme Court addressed the statutory valid-
ity of a sex-based affirmative action plan.3° In reviewing the com-
position of its work force, the Santa Clara Transportation Agency3*
noted that women were underrepresented in both the agency as a
whole and 1n five of seven job catergories as compared to their pro-
portional share of the county labor force.32 Women were largely
concentrated in “traditional female jobs.”3® The long-term goal of
the affirmative action plan was to attain a work force whose compo-

26. United Steelworkers, AFL-CIO-CLC v. Weber, 443 U.S. 193, 205 (1979).
27. Id. at 206-07.

28. Id. at 207. :

29, Id. at 204.

30. For a general discussion of Johnson, see Belton, Reflections on Affirma-
tive Action After Paradise and Johnson, 23 HARv. C.R.-C.L. L. REV. 115, 119-21
(1988); Buchanan, Johnson v. Transportation Agency Santa Clara County: A4
Paradigm of Affirmative Action, 26 Hous. L. REv. 229 (1989); Buckley, supra
note 14, at 716-20; Rutherglen & Ortiz, supra note 14, at 478-83; 1987-1988 An-
nual Survey of Labor Relations and Employment Discrimanation Law, 30
B.C.L. REv. 99, 271-82 (1988); The Supreme Court, 1986 Term, 101 HARV. L. REV.
7, 300-10 (1987); Note, Johnson v. Transportation Agency: The United States
Supreme Court Weighs Statistical I'mbalance in Favor of Affirmative Action,
21 J. MARSHALL L. REV. 593-12 (1988) [hereinafter Note, Statistical Imbalance
wn Favor of Affirmative Action]; Note, Affirmative Action Affirmed: Johnson
v. Transportation Agency, Santa Clara County, California, 33 Loy. L. REv. 1121
(1988); Note, Civil Rights — Title VII — Public Employer May Consider Gender
to Promote Employee Without Violating Title VII of Civil Rights Act of 1964
When Enforcing A Valid Affirmative Action Plan, 19 ST. MARY’S L.J. 455-68
(1987).

31. The Santa Clara County Transportation Agency 1s a public employer. A
public employer 1s not only subject to the requirements of Title VII, but 1s also
subject to the requirements of the equal protection clause. The Supreme Court
in Johnson, however, did not address the constitutional 1ssue because it was not
raised or addressed in the litigation below. “Of course, where the issue 1s prop-
erly raised, public employers must justify the adoption and implementation for
a voluntary affirmative action plan under the Equal Protection Clause.” John-
son v. Transportation Agency, Santa Clara County, Cal., 480 U.S.-616, 620 n.2
(1987).

32. Women made up 22.4% of the Agency employees, while they comprised
36.4% of the local labor force. Id. at 621

33. Seventy-six percent of the women were working as office or clerical
workers, 7.1% were agency officials and admmstrators, 8.6% professionals,
9.7% techmeans and 22% worked as service and mamtenance workers. Id.
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sition reflected the proportion of women in the area labor force.34
The Agency acknowledged that it was unrealistic to rely only on
long-term goals to provide the desired labor force composition be-
cause of the characteristics of its then present labor force, the struc-
ture of the Agency, and the availability of a small number of
qualified applicants for positions requiring specialized tramning and
experience. The affirmative action plan thus provided short-range
goals and annual adjustments. No specific number of positions
were set aside for women. The plan only authorized the considera-
tion of sex as a factor to be taken mto account when evaluating
qualified candidates for jobs in which women were poorly
represented.3s

In December, 1979, the Agency announced a vacancy for the
promotional positions of road dispatcher. Twelve employees ap-
plied for the promotion, mncluding Ms. Joyce and Mr. Johnson.
Both were rated as well-qualified for the job. The Agency awarded
scores after reviewing themr prior experience and conducting a first
mterview. Joyce obtamned a score of 73, while Johnson obtained a
score of 75. Another 5 employees scored above 70 on the interview
and were also certified as eligible for selection by the appointing
authority. After an imtervention of the Agency’s Affirmative Ac-
tion Coordinator and a second interview, the Agency finally se-
lected Joyce over Johnson.3¢ Johnson challenged the Agency’s
decision, alleging that he was denied promotion on the basis of sex,
m violation of Title VII.

The District Court held that the County’s affirmative action
plan was mvalid, because the plan did not satisfy the criteria an-
nounced m Weber. The court found that the Agency failed to show
that its plan was temporary and remedial and therefore concluded
that the plan unnecessarily trammeled Johnson’s interests ;n addi-
tion to creating an absolute bar to his promotion.3? However, the
Court of Appeals for the Ninth Circuit reversed, holding that the
affirmative action plan at issue fulfilled the Weber requirements.38
The Supreme Court affirmed.3°

Again, Justice Brennan wrote for the majority. The opinion re-
flects a continuing commitment to the underlying rationale of

34, Id. at 621-22. The Agency’s aspiration was for a 36% female representa-
tion for the skilled craft worker positions. Id. at 622, The plan provided for
affirmative action for ethme minorities 1n a symilar way. Id.

35. Id. at 622.

36. See 1d. at 623-24.

87. Johnson v. Transportation Agency, Santa Clara County Cal., 770 F.2d
152, 754-55 (9th Cir. 1984) (explaining the district court’s holding), aff'd, 480
U.S. 616 (1987).

38. Johnson, 770 F.2d at 752.

39. Johnson v. Transportation Agency, Santa Clara County, Cal., 480 U.S.
616 (1987).
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Weber by the following: its rejection of “plam-language-of-the-stat-
ute” arguments; its acceptance of the legislative history indicating
Congressional mtent that employers play a major role in eliminat-
g vestiges of discrimination; and its reliance on the language of
Section 703(j), which reflects a strong desire to preserve managerial
prerogatives so that they might be used to combat discrimination.*®

Furthermore, Congress took no action to amend Title VII to
show dissatisfaction with the Court’s interpretation in Weber. Rec-
ognizing that Congressional inaction might not always be an expres-
sion of Congressional approval, Justice Brennan nonetheless
concluded that the maction had at least some significance in this
situation.

Weber  was a widely publicized decision that addressed a prominent
1ssue of public debate. Legislative mattention 1s thus not a plausible
explanation for Congressional maction. Furthermore, Congress not
only passed no contrary legislation in the wake of Weber, but not one
legislator even proposed a bill to do so. The barmers of the legislative
process therefore also seem a poor explanation for failure to act. By
contrast, when Congress has been displeased with our interpretation of
Title VII, it has not hestitated to amend the statute to tell us so.

Any belief in the notion of a dialogue between the judiciary and the
legislature must acknowledge that on occasion an mvitation declined 1s
as significant as one accepted.4?

B. Reaction to Weber and Johnson

Interpreting the Congressional intent which underlines the en-
actment of Title VII by reference to specific statements made by

40. See 1d. at 629 n.7.

41. Johnson, 480 U.S. at 629 n.7. Justice Brennan referred to the passing of
the Pregnancy Discrimination Act of 1978, 42 U.S.C. § 2000e(k) (1982), n which
Congress unambiguously expressed its disapproval with the Supreme Court’s
holding and reasoning in General Electric v. Gilbert, 429 U.S. 125 (1976). John-
son, 480 U.S, at 629 n.7.

42, Id. See also Daly, Some Runs, Some Hits, Some Errors: Keeping Score
wn the Affirmative Action Ballpark From Weber to Johnson, 30 B.C.L. REv. 1,
82 (1988).

Justice Brennan’s argument, 1n Joknson, that Congressional mnaction after
the Supreme Court’s decision in Weber 1s illustrative of Congressional approval
of the Court’s interpretation of Title VII, gains weight 1n light of the proposed,
but vetoed, Civil Rights Act of 1990. The proposal was a clear rejection of re-
cent Supreme Court decisions which cut “back dramatically on the scope and
the effectiveness of civil rights protections.” The proposed Act states expressly
that one of its purposes 1s “to respond to the Supreme Court’s recent decisions
by restoring the civil rghts protections that were dramatically limited by those
decisions.” See §§ 2(a)(1), (b)(1) of the House Version of the proposed Civil
Rights Act 1990, vetoed by President Bush. H.R. 4000, S. 2104, 101st Cong., 2d
Sess., 136 Cong. Rec. H9552-55 (daily ed. Oct. 12, 1990).

Justice Brennan made the same argument m Patterson v. McLean Credit
Union, 491 U.S. 164, 190-99 (1989). The majority in Patterson, however, refused
to rely on this argument. Instead, the Court noted that “Congressional maction
cannot amend a duly enacted statute.” Id. at 175 n.1.
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various members of Congress can easily lead to opposmng view-
pomnts.#3 The divergent references to the legislative history in the
majority and dissenting opinions mm Weber and Johnson make this
clear.#¢ “Statutory interpretation,” becomes “a tricky busmess” m-
deed,?5 especially when one takes into account that the 1964 legisla-
ture did not debate “the question of the propriety of affirmative
action programs.’’46

The ambiguity 1s further enhanced by the apparent conflict be-
tween the specific requirements imposed on employers and the
overarching, ultimate goals of Title VII to improve the economic
status of “traditionally disadvantaged groups,” mcluding minorities
and women.%” The Johnson and Weber opimnions concentrated on
the spirit of the Act and on the ultimate goal Congress wanted to
reach.4® Different theories of interpretation of Title VII can lead to
opposite conclusions about the meaning and reguirements imposed
by Title VII and the latitude granted to employers to engage 1 af-
firmative action. The dissenting opinions in Weber and Johnson fo-
cused on a literal reading of the text of Title VII and stressed the
mcompatibility of purely private voluntary affirmative action with
the Act’s literal language when there 1s no proof of prior employer

43. See Boyd, supra note 14, at 8.

44. For a discussion of the differing mterpretations of Title VII, see Cox,
The Supreme Court, Title VII and “Voluntary” Affirmative Action — A Cre-
tique, 21 IND. L. REV. 767, 852-88 (1988). Then-Justice Rehnquist’s dissent m
Weber 1s a clear example of the different interpretations of Title VII's legisla-
tive history. In his dissent, Rehnquist criticized Justice Brennan’s selective
reading of the Act’s legislative history and stated that “[wlhen read i context,
the meamng becomes clear.” United Steelworkers, AFL-CIO-CLC v.
Weber, 443 U.S. 193, 229 n.11 (1979) (Rehnquest, J., dissenting).

45. Boyd, supra note 14, at 7.

46. Gould, supra note 14, at 653-54, n.245. See, Kreiling & Mercurio, supra
note 14, at 57; Schatzki, United Steelworkers of America v. Weber: An Exercise
wn Understandable Indecision, 56 WaAsH. L. REv. 51, 66-67 (1980); Note, Racial
Quota, supra note 14, at 253. Contra Cox, supra note 44, at 867-68 (Cox argues
that Congress did at least consider the basic features of affirmative action).
When debating the 1972 amendments to Title VII, the legislature approved nu-
merous decaisions that had provided for court-ordered affirmative action relief.
See W. GOULD, supra note 6, at 99; Gould, supra note 14, at 653-54 n.245.

47. See Blumrosen, The Group Interest Concept, Employment Discrimaina-
tion, and Legislative Intent: The Fallacy of Connecticut v. Teal, 20 HARV. J. ON
LEGIs. 99, 119 (1983).

48. See Belton, supra note 14, at 591; Blumrosen, supra note 47, at 117-32;
Daly, supra note 42, at 81; Selig, Affirmative Action 1n Employment: The Leg-
acy of a Supreme Court Magority, 63 IND. L.J. 301, 356 (1987); Note, Statistical
Imbalance »n Favor of Affirmative Action, supra note 30, at 611-12,

For a general discussion of statutory interpretation and, specifically, about
the use of “intent” and “spirit of the Act” in mterpreting a statute, see Blatt,
The History of Statutory Interpretation: A Study in Form and Substance, 6
CARDOZO L. REV. 799, 811, 813-15 (1985). See also Greenberger, Civil Rights and
the Politics of Statutory Interpretation, 63 U. CoLo. L. REV. 37-78 (1991).
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discrimination.4®

Additionally, the Weber Court and the Johnson majority ar-
gued that Title VII intended to leave managerial prerogatives un-
touched to the greatest extent possible. Congress rooted this policy
not in Title VII, but in the National Labor Relations Act (NLRA).50
Commentators have argued that this policy can not sumply be trans-
planted to Title VII, because Title VII, unlike the NLRA, directly
regulates the employment relationship.5 The Weber Court and the
Johnson majority, however, did not argue.for a wholesale transpor-
tation of the principles of employer (and union) freedom into Title
VII, but rather argued for a selective mncorporation to the extent
otherwise compatible with the Title VII dictates. Title VII certainly
does not leave the employment relationship untouched. Title VII
explicitly prohibits the employer from grounding employment deci-
sions and practices on a limited number of forbidden criteria. Title
VII does not convert the whole system of employment decisions
mto a purely merit based system. So long as the employer’s deci-
s1on does not rely overtly or covertly®? on any of the enumerated
criteria, Title VII shields the employer from liabilitity. Although
the prohibition on the use of the impermissible criteria should not
be construed narrowly,53 Title VII can not fairly be read as a statute
that leaves the employer with no more than that which he is explic-
itly allowed to do. The employer’s freedom of decision making
under Title VII 1s preserved, unless it 1s taken away.54

49, Johnson v. Transportation Agency, Santa Clara County, Cal., 480 U.S.
616, 669-77 (1987) (Scalia, J., dissenting); United Steelworkers, AFL-CIO-CLC
v. Weber, 443 U.S. 193, 226-30 (1979) (Rehnquist, J., dissenting). See also
Walker, supra note 3.

50. National Labor Relations Act, 29 U.S.C. § 151 (1988). See Califorma
Brewers Ass’n v. Bryant, 444 U.S. 598, 608 (1980) (“Congress passed the Civil
Rights Act of 1964 agamnst the backdrop of this Nation’s longstanding labor pol-
1cy of leaving to the chosen representative of employers and employees the free-
dom through collective bargaimng to establish conditions of employment
applicable to a particular business or industrial environment”). See also Price
Waterhouse v. Hopkins, 490 U.S. 228, 249-50 (1989) (plurality opimion); Gould,
The Supreme Court and Employment Discrimanation Law wn 1989: Judicial
Retreat and Congressional Response, 64 TUL. L. REV. 1485, 1500 (1990).

51. See Rutherglen & Oritz, supra note 14, at 473, 505-06.

52. Here, the term “covert” not only includes intentional decision making,
but also includes decision making on the basis of neutral criteria having a dispa-
rate impact. Decision making on the basis of disparate impact criteria 1s the
functional equivalent of mtentional decision making.

53. Employer liability for discriminatory employment practices under the
theory of disparate impact 1s an example of a broad interpretation of the proh-
bition on the use of impermussible criteria.

54. An argument could be advanced that the Supreme Court’s analytical
framework developed to establish Title VII violations itself reduces the scope of
the employer’s managenal prerogatives. Although the McDonnel Douglas -
Burdine framework only asks the employer to “articulate” a legitimate nondis-
criminatory reason (burden of production, and not persuasion) to rebut-the -
ference of discrimination created by a plamtiff’s prima facie case, it
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When Congress enacted Title V1I, it intended to create employ-
ment opportunities for disadvantaged groups.5® To reach this end,
Congress spoke in terms of color- and sex-blindness and equality of
treatment.® However, these are only means to reach an end. “In
the case of a comprehensive statute such as the Civil Rights Act, a
court should focus on the overall purpose of the Act.”5? This is not
to say that the end always justifies the means used. The Supreme
Court’s approval of affirmative action as a means to reach the ulti-
mate purpose of Title VII 1s not an unconditional acceptance of all
kinds of affirmative action efforts. Limits and restrictions do exast.

Even opponents of affirmative action should bear in mind that
“smce 1978 the Court has unambiguously interpreted [Title VII] to
permit the voluntary adoption of special programs to benefit mem-
bers of the minority groups for whose protection the statute was
enacted.”5® In his concurrence 1n Johnson, Justice Stevens stated:

the only problem for me 1s whether to adhere to an authoritative con-
struction of the Act that 1s at odds with my understanding of the actual
mtent of the authors of the legislation. I conclude without hesitation
that I must answer that question 1n the affirmative

Balkke and Weber have been decided and are now an important part of
the fabric of our law. Thas 1s sufficiently compelling to adhere to the
basic construction of the legislation that the Court adopted 1 Bakke
and mn Weber There 1s an undoubted public interest in ‘stability and
orderly development of the law.’>®

Many employers have relied on the Supreme Court’s decisions
upholding affirmative action plans and have supported the effort to
create equal opportunities for disadvantaged groups.5° Overruling
Weber and Johnson would create great instability in labor-manage-

nonetheless asks for a justification of the employer’s deasion. Requiring an
employer to articulate a reason when it intends to discharge an employee, a
reason that must be both legitimate and nondiscriminatory at the same time,
will restrain the employer from exercising its manageral freedom to the fullest
extent. Conceivably, a situation may arise where an employer, who did not base
its decision on one of the impermussible criteria under Title VII, cannot produce
a justification for its decision that sounds credible to the court or that can with-
stand a plamtiff’s “pretext” argument. In this borderline situation (border be-
tween clear violations of Title VII and those cases where the existence of a
legitimate nondiseriminatory reason 1s “beyond doubt”) the employer’s freedom
of action will be severely limited by the fear of mcurring liability.

55. See Cox, supra note 44, at 866-67.

56. See Blumrosen, supra note 47, at 119.

57. Blumrosen, supra note 47, at 121.

58. Johnson v. Transportation Agency, Santa Clara County, Cal., 480 U.S.
616, 644 (1987) (Stevens, J., concurring).

59. Id. (emphasis added).

60. See Gould, supra note 14, at 654. See also Note, Rethinking Weber:
Business Response to Affirmative Action, 102 HARv. L. REV. 658-T1 (1989) (The
author argues that even private businesses resisted the attack by the Reagan
Admimstration on affirmative action. The executives preferred affirmative ac-
tion as a familiar and useful method of self-evaluation).
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ment affairs. Predictability and stability remamn important values
that the law should pursue.6!

C. Lumatations on Affirmative Action

The Supreme Court’s acceptance of voluntary affirmative ac-
tion plans in Weber and Joknson was not unconditional. Although
the Court explicitly refused to draw a clear line of demarcation be-
tween permussible and impermissible affirmative action plans, the
Court explamned why it considered the particular plans at 1ssue to
be permissible under Title VIL.62 Lower courts considermg the va-
lidity of affirmative action plans should rely on the guidance of-
fered by the two Supreme Court cases.

The Weber Court held that the affirmative action plan at issue
fell “within the area of discretion left by Title VII to the private
sector voluntarily to adopt affirmative action plans designed to
eliminate conspicuous racial imbalance in traditionally segregated
job catergories.”®® The purpose of the plan thus mirrored the pur-
pose of Title VII. At the same time, the Court found that the plan
did not put an undue burden on the interests of the white employ-
ees at the plant:

the plan does not unnecessarily trammel the interest of the white em-
ployees. The plan does not requrre the discharge of white employees

and their replacement with new black hirees. Nor does the plan create
an absolute bar to the advancement of white employees. .. Moreover,

61. The Supreme Court recently underlined the importance of stare deciszs,
especially in the area of statutory construction. In Patterson v. Mclean Credit
Unaon, the Court stated:

Although we have cautioned that ‘stare decisis 1s a prinaple of policy and
not a mechanical formula of adherence to the latest decasion’ it 1s indis-
putable that stare decisis 1s a basiec principle within the Judicial Branch,
which 15 entrusted with the sensitive and difficult task of fashioning and
preserving a jurisprudential system that i1s not based upon ‘arbitrary
discretion’.
Qur precedents are not sacrosanct, for we have overruled prior decisions
where the necessity and propriety of doing so has been established
Nonetheless, we have held that ‘any departure from the doctrine of stare
decists demands special justification.’ We have also said that the bur-
den borne by the party advocating the abandonment of an established pre-
cedent 1s greater where the Court 1s asked to overrule a pomt of statutory
construction. Considerations of stare decisis have special force in the areas
of statutory interpretation, for here, unlike in the context of constitutional
mterpretation, the legislative power 1s implicated and Congress remains
Jfree to alter what we have done.
491 U.S. 164, 172 (1989) (emphasis added). See Daly, supra note 42, at 80-87T;
Selig, supra note 48, at 368. See also The Boys Markets, Inc. v. Retail Clerk’s
Union, Local 770, 398 U.S. 235, 240-41 (1970). For a discussion of The Boys Mar-
kets, see Gould, On Labor Impunctions, Unwons, and Judges: The Boys Market
Case, 1970 Sup CT. REV. 215, 225-32.

62. See United Steelworkers, AFL-CIO-CLC v. Weber, 443 U.S. 193, 208
(1979).

63. Id. at 209.
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the plan 1s a femporary measure; it 1s not mtended to maintain racial
balance, but simply to eliminate @ manafest racial mbalance. Prefer-
ential selection will end as soon as the percentage of black skilled
craftworkers in the Gramercy plant approximates the percentage of
blacks 1n the local labor force.5¢

In Johnson, the Supreme Court first examined whether the
decision to promote Joyce was “made pursuant to a plan prompted
by concerns similar to those of the employer in Weber ¥ The
manifest 1mbalance that existed i the employer’s work force re-
flected an underrepresentation of women in traditionally segre-
gated job categories. This manifest imbalance justified why the
employer took the sex of the applicant into account for making its
promotional decision.6¢ The employer made the employment deci-
sion pursuant to a plan that was wnfended fo remedy
underrepresentation.5?

The Supreme Court then considered whether the plan at 1ssue
did unnecessarily trammel the rights of male employees or created
an absolute bar to thewr advancement.5® The plan did not set aside
any positions for women. No person was automatically excluded
from consideration for the promotion. The sex of the applicant was
just one of the numerous factors taken into account for making the
decision.f® The promotion, made according to the plan, did not un-
settle any legitimate firmly rooted expectations, because nobody
could show an absolute entitlement to the promotion. The appli-
cant selected possessed the necessary qualifications for the job and
the rejected applicant retamed his job with the Agency and re-
mained eligible for other promotions.’”® Furthermore, the Agency
mtended to attamn a balanced work force, not to mamtain one. The
lack of an explicit end date 1 the plan did not make the plan mnva-
lid. “Express assurance that a program 1s only temporary may be
necessary if the program actually sets aside positions according to
specific numbers.”™

II. THREE PRONG ANALYSIS FOR ASSESSING THE VALIDITY OF
AFFIRMATIVE ACTION PLANS

The assessment of the validity of an affirmative action plan
under Title VII requires the same mquiry whether dealing with

64. Id. at 208-09 (emphasis added).

65. Johnson v. Transportation Agency, Santa Clara County, Cal., 480 U.S.
616, 631 (1987).

66. Id. at 632.

67. Id. at 634.

68. Id. at 637-38.

69. Id. at 638.

70. Id.

T71. Id. at 639-40.
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race- or sex-based affirmative action plans.’”? While Weber upheld
an affirmative action plan for racial minorities, Johnson applied the
same analysis to a sex-based affirmative action plan.”®

The Supreme Court appears to describe its analysis as a two
part mquiry. First, the Court considers whether the employer has a
justification for undertaking an affirmative action effort. Second,
the Court then considers the implications or burdens of the plan for
the rights of those who are not beneficiaries. When the plan creates
an absolute bar to the advancement of the white males, it makes
race and/or sex the only factor upon which the exclusion is based,
contrary to the provisions of Title VII. The Court also determines
whether white males have any absolute entitlements or rights en-
croached upon by the plan.

Apart from the considerations that deal directly with the rights
of the non-beneficiares of the plan, the Court looks at a number of
characteristics of the affirmative action plan itself: such as the
plan’s goals, temporarmess, and remedial nature. Although this
last mquury clearly relates as well to the burden prong as to the
justification prong, it seems appropnate to distinguish this inquiry
as a separate and third prong. The third prong can not be reduced
to either of the other parts of the mquiry.

The Court’s mnquiry mnto the legality of an employer’s decision
to mstitute an affirmative action plan compares to a medical review

72. The constitutional analysis demands a double inquiry that differs from
the statutory analysis. The test to determine the constitutionality of a race-
conscious affirmative action plan under the equal protection clause of the four-
teenth amendment 1s the strict scrutiny test. See City of Richmond v. J.A.
Croson Co., 488 U.S. 469 (1989); Wygant v. Jackson Bd. of Edue., 476 U.S. 267
(1986). The Supreme Court applies the same standard of review for bemgn or
remedial racial classxﬁcatlons as for classifications that are motivated by illegiti-
mate notions of racial mferiority. Strick serutiny 1s applied because racial clas-
sifications are regarded as inherently suspect across the board. See City of
Richmond v. J.A. Croson Company, supra, at 490-91. Gender-based classifica-
tions, however, do not share this characteristic with race-based classifications.
Gender-based classifications are not suspect, but only quasi-suspect classifica-
tions. See Michael M. v. Sonoma County Superior Court, 450 U.S. 464, 468
(1981) (demal of treating gender-based classifications as inherently suspect in
prior cases). They are not subject to the strictest level of scrutiny, but to an
intermediate level only. Under the muddle level of scrutiny, the gender-based
classification “must serve an important governmental interest and must be sub-
stantially related to the achievement of those objectives.” Craig v. Boren, 429
U.S. 190, 197 (1976) (emphasis added). The level of scrutiny applied to bemign
sex classifications, such as affirmative action plans for women should only mur-
ror and definitively not be higher than the level of scrutiny applied to sex-based
classifications grounded in overbroad and stereotypical generalizations about
the characteristics and abilities of the members of the female sex. A mddle
level of scrutiny should suffice. See, e.g., L.D. Mattson, Inc. v. Multnomah
County, 703 F Supp. 66 (D.C. Or. 1988).

73. Johnson v. Transportation Agency, Santa Clara County, Cal., 480 U.S.
616, 631. See also La Riviere v. EEOC, 682 F.2d 1275, 1278-79 (Sth Cir. 1982);
Boyd, supra note 14, at 55.
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board’s review of a medical doctor’s diagnosis and treatment of a
patient. In the first instance the doctor (employer) screens the al-
legedly sick person (work force) to detect any diseases. A few sore
muscles (absence of a manifest imbalance) can not be regarded as a
disease for which a cure is appropriate. However, if a more serious
malfunction (manifest 1mbalance) exists, medication might be ap-
propriate. The goal then becomes to cure the patient’s problem
(creation of balanced work force), even though there mught be a
slight chance that health might be regained without any medical
interference at all (Title VII does not require a balanced work
force, but allows the employer under the appropriate circumstances
to engage 1 affirmative action). The doctor then considers the
remedies. While considering the appropriate remedies, the doctor
looks at the disease and the implications the proposed medication
has for other parts or organs of the body (rights of white male ma-
jority that might be implicated). A doctor does not cut off an arm to
get r1d of a finger injury. Diagnosis (justification prong), remedies
(remedial nature prong), and implications (burden prong) remamn
distinct, but at the same time closely interrelated.

Although Justice Brennan, writing for the majority in Weber,
explicitly refused to define the line of demarcation between permas-
sible and 1mpermissible affirmative action plans, the Court in John-
son refers to the Weber requirements as constituting the
components of the Title VII inquiry into the vadility of voluntary
affirmative action plans.”* Lower courts uniformly adopted the
Weber scheme of analysis.”™

4. See Johnson, 480 U.S. at 628-30.

5. See, e.g., United States v. City & County of San Francisco, 890 F.2d 1438,
1448-49 (9th Cir. 1989); In re Birmingham Reverse Discrimination Employment
Litig., 833 F.2d 1492, 1500 (11th Cir. 1988), qff 'd, Martin v. Wilks, 490 U.S. 755
(1989); Hammon v. Barry, 826 F.2d 73, 82 (D.C. Cir. 1987), cert. denied, 486 U.S.
1036 (1988); Higgns v. City of Vallejo, 823 ¥.2d 351, 356-58 (9th Cir. 1987), cert.
denied, 489 U.S. 1051 (1989); Ledoux v. District of Columbza, 820 F.2d 1293, 1304
(D.C. Cir. 1987), vacated, 841 F.2d 400 (D.C. Cir. 1988); Lilly v. City of Beckley,
W Va., 797 F.2d 191, 194 (4th Cir. 1986); Bratton v. South Bend Community
School Corp., 775 F.2d 794, 802 (7th Cir. 1985), vecated, 819 F.2d 766 (7th Cir.
1987); Paradise v. Prescott, 767 F.2d 1514, 1533-34 (11th Cir. 1985), aff 'd, 480 U.S.
149 (1987); Bushey v. New York State Civil Serv. Comm’n, 733 F.2d 220, 228 (2d
Cir. 1984), cert. denred, 469 U.S. 1117 (1985); Bratton v. City of Detroit, 704 F.2d
878, 883 (6th Cir. 1983); La Riviere v. EEQC, 682 F.2d 1275, 1278 (9th Cir. 1982);
Lehman v. Yellow Freight Sys., 651 F.2d 520, 527 (7th Cir. 1981); Bradgeport
Firebird Soc’y v. City of Bridgeport, 686 F Supp. 53, 60 (D. Conn. 1988); Smith v.
Harvey, 648 F Supp. 1103, 1107 (M.D. Fla. 1986); United States v. New Jersey,
614 F Supp. 387, 394-95 (D.N.J. 1985); Breschard v. Directors Guild, 34 BNA
FEP Cas. 1045, 1049 (C.D. Cal. 1984); Cohen v. Community College, 484 F Supp.
411, 434-35 (E.D. Pa. 1980); Tangren v. Wackenhut Servs., 480 F Supp. 539, 546
(D. Nev. 1979), aff d, 658 F.2d 705 (9th Cir. 1981), cert. denied, 456 U.S. 916
(1982).

In Johnson, the Supreme Court emphasized that the Title VII requre-
ments for a valid affirmative action plan are not as stringent as those 1mposed
by the Constitution. Johnson v. Transportation Agency, Santa Clara County,
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A. Justification: The Manifest Imbalance Requirement ¢

1. Voluntary Affirmative Action Plans to Redress Societal

Discrimination

The affirmative action plan in Weber was justifiable because its
purpose murrored the purpose of Title VII. Both were aimed at
opeming up employment opportunities for blacks “in occupations
which have been traditionally closed to them.”?” The plan falls
within the area of discretion that Title VII leaves to private employ-
ers to voluntarily adopt plans designed to eliminate conspicuous ra-
cwal imbalances wn traditionally segregated job categories.’® Weber
failed to explicity resolve the question whether and to what extent
the employer that started up the affirmative action plan was justi-
fied to do so only if it had itself, at least passively — as part of mdus-
try wide discrimmatory practices — been engaged 1n employment
discrimination. While footnoting the wide-spread racial exclusion-
ary practices 1 the steel industry,”™ the Court declined to follow

Cal., 480 U.S. 616, 627 n.6 (1987). See also Howard v. McLucas, 871 F.2d 1000,
1011 (11th Cir. 1989), cert. denied, 110 S. Ct. 560 (1989); Ledoux v. District of
Columbia, 820 F.2d 1293, 1306 (D.C. Cir. 1987), vacated, 841 F.2d 400 (D.C. Cir.
1988); Lilly v. City of Beckley, W. Va., 797 F.2d 191, 192 (4th Cir. 1986); Bratton
v. City of Detroit, 704 F.2d 878, 888 (6th Cir. 1983); United States v. City &
County of San Francisco, 696 F Supp. 1287, 1301 (N.D. Cal. 1988), modified, 830
F.2d 1438 (9th Cir. 1989); Dougherty v. Barry, 607 F. Supp. 1271, 1286 (D.C.
1985), vacated 1n part, 869 F.2d 605 (1989); Britton v. South Bend Community
School Corp., 593 F Supp. 1223, 1229 (N.D. Ind. 1984), aff'd, 715 F.2d 794 (7th
Cir. 1985). Some have advanced the argument that the constitutional analysis
of affirmative action plans should be governed by the analysis under Title VII.
See Note, Voluntary Affirmative Action Plans by Public Employers: The Dis-
parity in Standards Between Title VII and the Equal Protection Clause, 56
ForDHAM L. REV. 403-30 (1987) [heremnafter Note, Disparity wn Standards].
The argument runs that Congress exercised its power under § 5 of the Four-
teenth Amendment when it extended the coverage of Title VII to public em-
ployers. “The manifest imbalance of Title VII reflects Congress’ considered
choice; it should be the constitutional standard applied to the states under the
equal protection clause.” Id. at 430. See also Buckley, supra note 14, at 720;
Buchanan, supra note 30, at 238; Daly, supra note 42, at 88-91. It 1s lughly un-
likely that the Supreme Court will follow this route i light of its explicit state-
ment 1 Johnson about the difference between the two standards.

76. The first prong of the constitutional analysis requres “more™ a
compelling interest of the governmental actor involved. The governmental unit
that wants to introduce an affirmative action plan must have a strong basis m
evidence that remedial action 1s necessary to remedy the present effects of its
own past discrimination. See City of Richmond v. J.A. Croson Co., 488 U.S. 469,
500 (1989); Wygant v. Jackson Bd. of Educ., 476 U.S. 267, 276 (1986). See also
Buckley, supra note 14, at 713-14; Edwards, supre note 5, at T77-78 and 783-84;
Selig, supra note 48, at 347-48; Note, Disparity wn Standards, supra note 75, at
418-19; Note, Finding a “Manifest Imbalance’> The Case for a Unified
Statistical Test for Voluntary Affirmative Action Under Title VII, 87 MicH. L.
REv. 1986, 1992-94 (1989) [heremafter Note, Manifest Imbalance].

77. United Steelworkers, AFL-CIO-CLC v. Weber, 443 U.S. 193, 210 (1979).

78. Id. (emphasis added).

79. Id. at 200 n.1 (“Judicial findings of exclusion fromcrafts on racial
grounds are so numerous as to make such exclusion a proper subject for judicial:
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the “arguable violation” approach suggested by Justice Blackmun’s
concurrence. Justice Blackmun would have allowed an employer to
nitiate an affirmative action plan if there was at least some mdica-
tion that the employer might have engaged in discriminatory prac-
tices m violation of Title VII, without requiring the employer to
actually produce evidence of a Title VII violation.8? Justice Black-
mun mterpreted the majority’s approach as considering a job cate-
gory as traditionally segregated when there has been a societal
history of purposeful exclusion of blacks from the job category in-
volved.8! However, for a number of practical and equitable reasons,
Justice Blackmun accepted the broader approach taken by the
majority.52

Weber failed to clarify what a “manifest imbalance 1n tradition-
ally segregated job categories” represented. Did the Supreme
Court define the first prong of the analysis of the validity of a vol-
untary affirmative action plan as requiring a double justification?
Is the employer forced to show both a manifest imbalance m his
work force and also that the job categories implicated by the affirm-
ative action plan reflect an imbalance due to traditional segrega-
tion? What does “traditional segregation” mean?

The Supreme Court clarified its position m Johnson. The fact
that the employer took sex mto account i its decision making pro-
cess remamed justifiable by a manifest imbalance 1n its work force.
The manifest imbalance reflected underrepresentation of women in
traditionally segregated job categories. The Supreme Court noted
that the requirement that a manifest imbalance relate to a tradi-
tionally segregated job category provides “assurance both that sex
or race will be taken mto account 1n a manner consistent with Title
VII's purpose of eliminating the effects of employment diserimima-

notice”). See also Buckley, supra note 14, at 715-16; Cox, supra note 14, at 101;
Note, Societal Discrimanation, supra note 14, at 315.

80. Justice Blackmun stressed the fact that, although the Kaiser company
had made some efforts to recruit mnority employees, its insistence that those
hired have five years prior industral experience might reflect the use of a hir-
mg practice “that arguably was not sufficiently job related to justify under Title
VII any discrimmatory mmpact it may have had.” United Steelworkers, AFL-
CIO-CLC v. Weber, 443 U.S. 193, 212 (1979) (Blackmun, J., concurring). See also
Belton, supra note 14, at 585-586; Meltzer, supre note 3, at 443-44, 447-56; Note,
Manifest Imbalance, supra note 76, at 1996-97.

81. See United Steelworkers, AFL-CIO-CLC v. Weber, 443 U.S. 193, 212
(1979) (Blackmun, J., concurring).

82. Justice Blackmun recognized that none of the parties involved 1n a vol-
untary affirmative action plan has any incentive to prove an arguable Title VII
violation. To make the standard work, it would have to be set low enough to
permit the employer to prove it without obligating himself to pay a damages
award. In practice, this would probably lead to an approach that would not dif-
fer much from the statistical 1mbalance approach adopted by the majority. He
found an additional advantage in the majority approach as it “would permit pn-
vate affirmative action to reach where Title VII itself does not.” Id. at 214-15.
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tion, and that the interests of those employees not benefitting from
the plan will not be unduly infringed.”83 Although the Supreme
Court mentioned the relationship between the imbalance and the
traditional segregation requirement, the emphasis clearly focuses
on the manifest imbalance. The affirmative action plan must rem-
edy underrepresentation. The employer need not point to .its own
prior discriminatory practices,® nor show any purposeful discrimi-
natory practices in the industry at large. It remains sufficient for
the employer to intend to redress an underrepresentation of women
caused by strong traditional social pressures agamnst female partici-
pation m employment.85

The Supreme Court embraced the 1dea that Title VII empowers
a private employer to voluntarily undertake affirmative steps to
remedy the effects of societal discrimination.86 Societal diserimina-
tion comprises all forms of discriminatory practices not attributable

83. Johnson v. Transportation Agency, Santa Clara County, Cal., 480 U.S.
616, 631 (1987).

84. Id.

85. See1d. at 634 n.12. Arguably, more than just societal pressure was keep-
mg Ms. Joyce from a road dispatcher job, although the Supreme Court did not
seem to note it. One member of the three person mterview panel that estab-
lished the scores of the applicants for promotion had earlier described Joyce as
a “rebel-rousing, skirt-wearing person.” Tlus 1s precisely the type of sexast re-
mark by a person mvolved 1n the deasion making process on which a plantiff
can rely to establish that sex might have played a role mn the employer’s
decison. See Price Waterhouse v. Hopkins, 490 U.S..228 (1989). See also Becker,
Price Charmang: Abstract Equality, 5 Sup CT. REV, 201, 206 (1987) (“Giving
Joyce an edge over Johnson at the end of the promotion process 1s affirmative
action only if Johnson and Joyce were similarly situated. The notion that
they might have been similarly situated 1s fanciful”).

86. See Allegretti, supra note 14, at 789-92; Boyd, supra note 14, at 15;
Buchanan, supra note 30, at 264-65; Daly, supra note 42, at 23-26; Kreiling &
Mercurio, supra note 14, at 63; Meltzer, supra note 3, at 462; Selig, supra note
48, at 341; The Supreme Court, 1986 Term, 101 HaRv. L. REV. 1, 307 (1987); Note,
Statistical Imbalance in Favor of Affirmative Action, supra note 30, at 609;
Note, Marifest Imbalance, supra note 76, at 1999-2003; Note, Societal Discrima-
nation, supra note 14, at 307, 323-24. Contra Rutherglen & Oritz, supra note 14,
at 482-83, 487.

An expression of the view that the Supreme Court 1n Johnson permits an
employer to redress the effects of societal discrimination can be found 1n Justice
Scalia’s dissenting opimion 1 Johnson:

The most significant proposition of law established by today’s decision 1s
that racal or sexual discrimination 1s permitted under Title VII when it 1s
wntended to overcome the effect not of the employer’s own discrimination,
but of societal attitudes that have limited the entry of certain races, or of a
particular sex, into certamn jobs.
Johnson v. Transportation Agency, Santa Clara County, Cal., 480 U.S. 616, 663
(1987) (Scalia, J., dissenting) (emphasis added). Scalia added, “it 1s the altera-
tion of social attitudes, rather than the elimmation of discrimination, which
today’s decision approves as justification for state-enforced discrimination.” Id.
at 666 (emphasis added). See also United Steelworkers; AFL-CIO-CLC v.
Weber, 443 U.S. 193, 210 (1979) (Blackmun, J., concurring); Breshchard v. Direc-
tors Guild, 3¢ BNA FEP Cas. 1045, 1047 (C.D. Cal. 1984).
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to an 1dentified perpetrator.3? In Joknson, the Supreme Court
clearly supported the idea that the employer should neither estab-
lish proof of its own discriminatory practices, nor try to draw an
inference by establishing a prima facie violation of Title VII. Nor
did the Supreme Court require any specific evidence of “traditional
segregation” 1 the job category concerned. The Court relied on the
acknowledgment in the employer’s affirmative action plan that
“limited opportunities have existed in the past,” for women to find
employment m certan job classifications “where women have not
been traditionally employed m significant numbers.”88

The traditional segregation characteristic of the job category mn-
volved does not seem to be an independent requirement.?? It may
be assumed, pursuant to Johnson, that this part of the manifest 1m-
balance test 1s satisfied whenever an employer shows that the 1m-
balance 1n its work force 1s not just a temporary or occassional one,
but 1s a lasting one.?® An employer willing to redress an ongomng
mmbalance 1n its work force should not be foreclosed from doing so
merely because it 1s unable to produce evidence of traditional pat-
terns of occupational race or sex segregation in its workplace.91
This would be mconsistent with the limited burden of proof both
Weber and Johnson impose on the employer and with the emphasis

87. See Note, Societal Discrimanation, supra note 14, at 297-99, 307. See
also Wygant v. Jackson Bd. of Educ,, 476 U.S. 267, 287 (1986) (O'Connor, J.,
concurring mn part and concurring 1n the judgment); W. GOULD, supra note 6, at
92.

88. Johnson v. Transportation Agency, Santa Clara County, Cal., 480 U.S.
616, 633 (1987).

89. As Justice White observed 1n Johnson:

My understanding of Weber was, and 1s, that the employer’s plan did not
violate Title VII because it was designed to remedy intentional and system-
atic exclusion of blacks by the employer and the unmions from certamn job
categornes. That 1s how I understood the phrase “traditionally segregated
jobs” we used mn that case. The Court now interprets it to mean nothing
more than a manifest imbalance between one 1dentifiable group and an-
other 1n an employer’s labor force.
Id. at 657 (White, J., dissenting).

See also Daly, supra note 42, at 25 (“To view Johnson simply as a reaffirma-
tion of Weber 1n the context of gender discrimination 1s misleading.  The first
alteration consisted of the collapsing of the second part of the Weber formula,
“in traditionally segregated job categories,’ into the first part, ‘manifest imbal-
ance.” ”).

The “traditional segregated job category” requirement has some bite only if
it requures an employer to make comparisons between the composition of the
relevant labor market, on the one hand, and the composition of the specific job
categories for which it wants to start up an affirmative action plan, on the other.
An unspecified comparison with its work force at large might not suffice.

90. See Boyd, supra note 14, at 13; 1987-1988 Annual Survey of Labor Rela-
tions and Employment Discrvmination Law, 30 B.C.L. REv. 99, 271, 273 n.15
(1988).

91. See Kreiling & Mercurio, supra note 14, at 60 (“The courts have been
flexible m not requiring a demonstration of a traditionally segregated job cate-
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the Supreme Court put on voluntary pursuit of Title VII's goal of
eliminating the last vestiges of employment discrimination m the
workplace.92 .

The fact that an imbalance exists 1n what one can describe as a
“traditional white and/or male job category” remains acceptable as
a sufficient justification to institute an affirmative action plan,% re-
gardless of whether the imbalance results from occupational segre-
gation or 1s the result of the pressures of society at large.%¢

2. Identifying the Manifest Imbalance — “The Supreme Court
Giveth and the Supreme Court Taketh Away”95-
From Johnston fo Johnson

One reason why the Supreme Court upheld the affirmative ac-
tion plan in Weber was that the plan was designed to eliminate a
consprcuous or manfest racial tmbalance 1 the employer’s work

gory”"); Vaughn, supra note 3, at 560 (“failure to demonstrate ‘traditional segre-
gation’ will not be fatal to an otherwise-valid plan”).

“Newer” jobs, such as those in the computer industry, should not be ex-
cluded from the field in which voluntary affirmative action can operate. See
Kreiling & Mercurio, supra note 14, at 60. See also Meltzer, supra note 3, at 459;
Note, Statistical Imbalance In Favor Of Affirmative Action, supra note 30, at
608.

92. See Kreiling & Mercurio, supra note 14, at 60.

93. See Johnson v. Transportation Agency, Santa .Clara County, Cal., 480
U.S. 616, 637 n.14 (1987).

94. See Ledoux v. District of Columbia, 820 F.2d 1293, 1304 (D.C. Cir. 1987),
vacated, 841 F.2d 400 (D.C. Cir. 1988). See Boyd, supra note 14, at 13; Buchanan,
supra note 30, at 235; Cox, supra note 44, at 794; Daly, supra note 42, at 26;
Kreiling & Mercurio, supra note 14, at 60; Vaughn, supra note 3, at 560; 1987-
1988 Annual Survey of Labor Relations and Employment Discrimination Law,
30 B.C.L. Rev. 99, 271, 280-81 (1988).

Some courts correctly stress the existence of a manifest imbalance as satis-
fying the first prong of the Title VII analysis. See, -e.g., Smadaker v, Tisch, 833
F.2d 627, 630 n.4 (Tth Cir. 1986), cert. denied, 487 U.S. 1234 (1988); Higgmns v.
City of Vallejo, 823 F.2d 351, 356 (9th Cir. 1987), cert. demied, 489 U.S. 1051
(1989); Sester v. Novack Inv. Co., 657 F.2d 962, 968 (8th Cir. 1981); Lehman v.
Yellow Freight Sys., 651 F.2d 520, 527 (7th Cir. 1981); EEOC v. CW Transport,
Inec., 658 F Supp. 1278 (W.D. Wis 1987); Tangren v. Wackenhut Servs., 480 F
Supp. 539, 546-47 (D. Nev. 1979), aff 'd, 658 ¥.2d 705 (9th Cir. 1981), cert. denzed,
456 U.S. 916 (1982). Other courts seem to require not only proof of a manifest
imbalance, but also independent proof of the “traditional segregation” charac-
tenistic of the job categories implicated by the affirmative action plan. See, e.g.,
Hammon v. Barry, 826 F.2d 73, 15 n.1, 80 (D.C. Cir. 1987), cert. denzed, 486 U.S.
1036 (1988); Lilly v. City of Beckley, W. Va,, 797 F.2d 191, 194 (4th Cir. 1986); La
Riviere v. EEOC, 682 F.2d 1275, 1280 (9th Cir. 1982); Hunter v. St. Lowss-San
Franasco Ry Co., 639 F.2d 424, 426 (8th Cir. 1981); Jurgens v. Thomas, 29 BNA
FEP Cas. 1561, 1583 (N.D. Tex. 1982); Reichman v. Bureau of Affirmative Ac-
tion, 536 F Supp. 1149, 1166-67 n.81 (M.D. Pa. 1982). Also, many opiions sim-
ply do not address the “traditional segregation” requirement at all. See
Vaughn, supra note 3, at 560.

95. Title borrowed from Hernandez, Title VII v. Senwority: “The Supreme
Court Giveth and The Supreme Court Taketh Away”, 35 AM. U.L. REV. 339
(1986).
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force.%¢ However, the Court failed to clarify how an employer can

establish an mmbalance sufficient to justify the miroduction of an

affirmative action plan nor explamed how much of an imbalance 1s

required. The Supreme Court’s decision 1n Johnson brought some

clarification. The Court pomnted out the necessary comparisons:
In determining whether an imbalance exists that would justify taking
sex or race mto account, a comparison of the percentage of minorities
or women m the employer’s work force with the percentages mn the
area labor market or general population 1s approprate mn analyzing
jobs that require no specwal expertise  or trarnang programs designed
to provide expertise Where a job requires special trainang, how-
ever, the comparison should be with those m the labor force who pos-
sess the relevant qualifications.S7

In order to find out if a manifest imbalance exists, the em-
ployer first must determine whether the jobs for which it wants to
start up an affirmative action plan are jobs that require special qual-
ification or traming.98 The employer then must compare its actual

96. See United Steelworkers, AFL-CIO-CLC V Weber, 443 U.S. 193, 208
(1979).

97. Johnson v. Transportation Agency, Santa Clara County, Cal., 480 U.S.
616, 631 (1987) (emphasis added).

98. Although the Supreme Court, in Johnson, declared that the comparison
had to be made with the percentage of mmorities or women in the employer’s
work force; it 1s safer for the employer intending to mnstitute an affirmative
action plan, to compare with the composition of the specific job categories of its
work force for which it wants to mtroduce its plan. In Weber, the comparison
was made with the percentage of minority employees m the craft labor force
alone, and not with the overall percentage of minority employees mn Kaiser’s
work force, which was significantly higher. Of the craft work force, 1.83% was
black, United Steelworkers, AFL-CIO-CLC v. Weber, 443 U.S. 193, 198-99
(1979), compared to 14.8% of the total work force, Weber v. Kaiser Alummmum
& Chem. Corp., 563 F.2d 216, 228 (5th Cir. 1977) (Wisdom, J., dissenting), rev'd,
United Steelworkers, AFL-CIO-CLC v. Weber, 443 U.S. 193 (1979). Joknson
made a comparnison both with the specific job category at issue and with the
overall composition of the work force. In its conclusion on the justification
prong of the analysis, the Supreme Court, however, relied on “the obvious 1m-
balance 1n the Skilled Craft category” in which the promotion of Ms. Joyce was
made. Johnson v. Transportation Agency, Santa Clara County, Cal., 480 U.S.
616, 637 (1987). Additional support for the comparison with the specific job cat-
egory can be found mn the Supreme Court’s reiteration of the “traditional segre-
gated job category” requirement. See Johnson, 480 U.S. at 637.

Most lower courts refer to statistical data concerning the job categories im-
plicated by the affirmative action plan. See Shidaker v. Tisch, 833 F.2d 627, 631
(7th Cir. 1986) (comparing the percentages of minorities in upper and lower
level positions for a promotion from within), cert. denied, 487 U.S. 1234 (1988);
Hammon v. Barry, 826, F.2d 73, 74-75 (D.C. Cir. 1987) (stress on job categories),
cert. denred, 486 U.S. 1036 (1988); Higgins v. City of Vallejo, 823 F.2d 351, 356
(9th Cir. 1987) (satisfied with a comparison with the city’s work force in general,
but added that the required imbalance also existed 1n the fire department more
1n specific), cert. denied, 489 U.S. 1051 (1989); Ledoux v. District of Columbia,
820 F.2d 1293, 1304 (D.C. Cir. 1987) (comparing the area labor market to the
racial and sexual composition of the work force 1n the lngher-level positions at
1ssue), vacated, 841 F.2d 400 (D.C. Cir. 1988); United States v. City & County of
San Fransciso, 696 F Supp. 1287, 1304 n.36 (N.D. Cal. 1988) (would compare
mmbalances 1n all job categories to representation in the general population),
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work force to the potential work force. If the jobs in question re-
quire special skills and training, the employer must compare the
percentage of minority or female employees already working in
these positions at the company with the percentage of qualified mi-
nority or female employees 1n the area labor market.%? “Potential”
employees who lack the required skills to perform the jobs must be
exluded from the comparison. When the employer institutes an af-
firmative action plan for an unskilled position, it is allowed to com-
pare the percentage of minority or female workers in its work force
with the minority or female representation in the general labor
market or the area labor market.1®® Training programs set up to
acquire the necessary credentials to perform skilled jobs require
the same analysis.201

Concerning the imbalance required to justify a voluntary af-
firmative action plan, the Supreme Court declared only that it need
not be sufficient to support a prima facie case against the em-
ployer.292 A gross imbalance in the work force sufficzent to make
out a prvma facie case allows the inference of direct employment
discrimination by a particular employer.198 As was stated ;n Team-
ster’s,10¢ a statistical comparison between an employer’s work force
and the general population remains highly probative when the jobs
mvolved fail to require any specific skills, or only require skills that
are readily acquirable.1%® On the other hand, in Hazelwood% the
Court asserted, “When special qualifications are required to fill par-
ticular jobs, comparisons to the general population (rather than to
the smaller group of individuals who possess the necessary qualifi-
cations) may have little probative value.”197 The basis for inferring
employer discrimination from statistical imbalances 1n the work
force 1s the assumption that “absent explanation, it is ordinarily to
be expected that nondiscriminatory hiring will in time result m a
work force more or less representative of the racial-and ethnic com-
position of the population m the community from which the em-

modified, 890 F.2d 1438 (9th Cir. 1989). See also Note, Manifest Imbalance,
supra note 76, at 2007-08 n.85.

99. See Johnson v. Transportation Agency, Santa Clara County, Cal., 480
U.S. 616, 631 (1987).

100. Id.

101, M.

102. . )

103. See, e.g., Watson v. Fort Worth Bank & Trust, 487 U.S. 977, 995 (1988);
Dothard, Director Dep’t of Pub. Safety v. Rawlinson, 433 U.S. 321 (1977); Hazel-
wood School Dist. v. United States, 433 U.S. 299 (1977); International Bhd. of
Teamsters v. United States, 431 U.S. 324 (1977); Gniggs v. Duke Power Co., 401
U.S. 424 (1971).

104. International Bhd. of Teamsters v. United States, 431 U.S. 324 (1977).

105. Id. at 341-42,

106. Hazelwood School Dist. v. United States, 433 U.S. 299 (1977).

107. Id. at 308 n.13.
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ployees are hired.”108 Statistical imbalances are “often a telltale
sign of purposeful discrimiation,’”109

The Supreme Court’s distinction of the probative value at-
tached to different comparisons makes sense when the ultimate
purpose of the comparisons 1s to infer employer discrimination.
The employer 1s liable for employment discrimination under Title
VII when it diseriminates on the basis of race, sex or any other im-
permussible criterion.1? However, the employer is not engaging :n
prohibited discrimination when it excludes unqualified workers
from its work force. The statisties from which the inferences of dis-
crimination are drawn should, thus, not comprise of those workers
the employer can lawfully refuse to employ because of the absence
of the required qualifications to perform the job satifisfactorily 11

When the Johnson Court established the comparisons employ-
ers must use to discover a manifest imbalance for justifying the in-
troduction of an affirmative action plan, the Court relied heavily on
statistical data and its probative value in proving specific and direct
unlawful employer discrimination. The Supreme Court considered
the Teamster’s approach as controlling when affirmative action
plans mvolve unskilled jobs. However, when skilled jobs are at is-
sue, the Hazelwood comparison has to be made.112 Reliance on the
Hazelwood comparison with the qualified relevant labor market
seems to be mapposite mn the context of voluntary affirmative
action.

The Johnson Court clearly supported the idea that voluntary
affirmative action by private employers must not be discouraged by
requiring them to establish a prima facie case of discrimination to

108. International Bhd. of Teamsters v. United States, 431 U.S. 324, 340 n.20
(1977).

109. 4.

110. See 42 U.S.C. § 2000e-2 (1982).

111. See Note, Manifest Imbalance, supra note 76, at 2021. In Watson v. Fort
Worth Bank & Trust, the Supreme Court required the plamntiff n a disparate
mmpact case to prove more than mere statistical imbalances mm an employer’s
work force 1n order to prevail. The plamtiff must in the first place identify the
specific employment practice that 1s alleged to have a disproportionate 1mpact
on munorities or women. Then the plantiff has to prove a causal connection
between the employment practice and the disparities 1n the composition of the
work force. In addition, the disparities have to be substantial. Watson v. Fort
Worth Bank & Trust, 487 U.S. 977, 994-95 (1988). See also Ward Cove Packing
Co. v. Atonio, 490 U.S. 642, 657 (1989). The Supreme Court also declared that
the 1mevitable focus on statistics might put undue pressure on employers. An
employer cannot be held liable for just any disparity 1n its work force because
“it 1s completely unrealistic to assume that unlawful diserimmation 1s the sole
cause of people failing to gravitate to jobs.” Watson, 487 U.S. at 992. The
Supreme Court thought it equally unrealistic “to suppose that employers ecan
eliminate, or discover and explain, the myriad of [sic] mnnocent causes that may
lead to statistical imbalances 1 the composition of therr work forces.” Id.

112, See Johnson v. Transportation Agency, Santa Clara County, Cal., 480
U.S. 616, 632 (1987).
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justify the plan.1'3 It explicitly declared Weber to be a case in
which the Court failed to concern itself with past disecrimination by
the employer itself.114 The Court permitted the company to make a
comparison to the general work force, rather than asking for a com-
parison with the percentage of skilled craft workers in the area la-
bor force. The Supreme Court m Johnson explamned why:
Such an approach reflected a recognition that the proportion of black
craft workers m the local labor force was likely as minuscule as the
proportion n Kaser’s work force. The Court realized that the lack of
imbalance between these figures would mean that employers in pre-
asely those industres in which discrimanation has been most effec-
tive would be precluded from adopting training programs to increase
the percentage of qualified minorities. 115

Therefore, the Supreme Court accepted the idea that the employer

should be allowed to address the problem of societal diserimination
for which no wrongdoer can be identified.

The Court did not retreat from this position i Johnson. The
Court allowed the employer to redress an imbalance 1 its work
force caused by “strong social pressures” agaimnst female participa-
tion 1n traditionally all-male job categories.1’® While the Supreme
Court endorsed the principle of voluntary affirmative action to
tackle the problem of societal discrimination, the Court severely cut
back the principle’s application for the kind of jobs where societal
pressures accomplish their most efficient results; “The Supreme

113. See 1d. at 632-33 (“Application of the ‘prma facie’ standard i Title VII
cases would be nconsistent with Weber’s focus on statistical imbalance, and
could inappropriately create a significant disincentive for employers to adopt an
affirmative action plan”).

114, See id. at 633 n.10.

115. Id. at 633 n.10 (emphasis added).

116. See 1d. at 634 n.12. Although the Supreme Court, in Joknson, did not
directly address the 1ssue of providing female workers with “role models,” as an
attempt to alleviate the effects of societal diserimination, it surely did not reject
this 1dea. In its conclusion on the manifest imbalance prong, the Court deter-
mmed that the employer was justified 1n taking sex mnto account as a factor in
the decision malkang process. In considering the appropriateness of taking sex
mto account, the Court seemingly approved a role model theory as an additional
justification for the affirmative action plan. The Court stated:

In addition, the Agency was mindful of the mmportance of finally hinng a

women 1m a job category that had formerly been all-male. The Director

testified that, while the promotion of Joyce ‘made a small dent, for sure, 1n
the numbers,’ nonetheless ‘philosophically’ it made a larger impact 1n that

it probably has encouraged other females and minorities to look at the pos-

sibility of so-called ‘non-traditional’ jobs as areas where they and the

agency both have samples of a success story.
Id. at 637 n.14.

Under the equal protection analysis, Wygant stands for a rejection of the
role model theory as a sufficiently compelling reason to mstitute an affirmative
action plan 1n the employment context. See Wygant v. Jackson Bd. of Edue., 476
U.S. 267, 275 (1986). But see Metro Broadcasting, Inc. v. F.C.C., 110 S. Ct. 2997
(1990).
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Court Giveth,” allowing the private employer to redress imbalances
caused by societal discrimination, “And The Supreme Court Taketh
Away,” by requiring the employer to draw, for skilled positions, a
comparison that 1s unsympathetic to the fact that the number of
qualified minority or female applicants or employees 1s low due to
societal pressures and discrimination.

In light of the broad remedial purpose of Title VII to eliminate
the last vestiges of discrimination, an employer should be allowed
to mstitute an affirmative action plan whenever the composition of
its work force reflects a manifest i1mbalance compared to the com-
position of the general population or the area labor market. The
Supreme Court’s rejection of this 1dea 1s based on the unwarranted
fear that a finding of a manifest imbalance based on a comparison
with the general population or the general labor market resultsin a
blind hiring by numbers regardless of the qualifications of the
minority or female applicants.’l?” This fear 1s completely
unsubstantiated.

Affirmative action does not include hiring or promotion of un-
qualified mimority or female workers.11® When the actual employ-
ment decision must be made according to the affirmative action
plan, only qualified applicants are considered.1® The employer, m
order to fully address societal discrimination, should be allowed to

117. See Johnson v. Transportation Agency, Santa Clara County, Cal., 480
U.S. 616, 636 (1987). In Joknson, the Court stated:

By contrast, had the Plan simply calculated imbalances 1 all categories

according to the proportion of women 1n the area labor pool, and then di-

rected that hiring be governed solely by those figures, its validity fairly

could be called mnto question. Thas 1s because analysis of a more specialized

labor pool normally 1s necessary i deterrmmmg underrepresentation m

some positions. If the plan failed to take distinctions i qualifications into

account 1n providing gidance for actual employment deasions, it would
wndicate mere blind hiring by numbers, for it would hold supervisors to

‘achievement of a particular percentage of minority employment or mem-

bership regardless of circumstances such as economic conditions or the

number of qualified minority applicants.’
Id. (emphasis added).

118. Buchanan, supra note 30, at 241-42,

119. Other ways of elimmating the problem of blind hiring by numbers of
unqualified applicants exist, while still allowing the employer to redress the
effects of societal discrimination in “skilled jobs.” One could allow the em-
ployer to start up an affirmative action plan based on a manifest imbalance be-
tween the composition of its own labor foree and the composition of the general
population or the area labor force. After establishing the manifest imbalance,
one could require the employer to draft a second comparison: comparing the
percentage of qualified minority or women workers m its work force to the
percentage of qualified applicants i the relevant labor market. This 1s the
companson the Supreme Court forces the employer to make 1n the first place,
as a justification for the mstitution of its affirmative action plan. See Johnson v.
Transportation Agency, Santa Clara County, Cal., 480 U.S. 616, 631-33 (1987).
Based on this second comparison, the employer would then be allowed to hire a
percentage of mnority or female applicants equal to the difference shown by
the second companison. The employer would be allowed to do so even when the
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hire or promote qualified minority or women workers up to therr
respective percentages in the area labor market. When qualified
applicants do not exist in sufficient numbers, the employer will not
hire or promote unqualified applicants, and it probably can not be
forced to do so.

From the economic point of view, the employer has absolutely
no mcentive to hire incompetent or unqualified workers. Legally,
there 1s no way 1n which to bind the employer by the figures m its
voluntarily adopted affirmative action plan, if no qualified appli-
cants are available. An affirmative action plan that constitutes part
of a consent decree remamns under the continung jurisdiction of the
approving court. Judicial sanctions enforce the provisions of the
consent decree. It remains unlikely, however, that a court will hold
an employer 1n contempt of court for not hiring the number of mi-
nority or female workers required by the affirmative action plan if
few qualified applicants exist. The court may withhold its assist-
ance in enforcing the decree if it considers any part of the agree-
ment or its enforcement mequitable.1?° If the employer adopts the
affirmative action plan unilaterally, the employer’s violation of the
plan fails to constitute a Title VII violation because no law requires
the employer to institute an affirmative action plan 1 the first
place 121

3. The Magnatude of the Manifest Imbalance

After explamning the nature of the required comparisons, the
Supreme Court in Johnson dealt with the problem of the magni-
tude of the 1mbalance necessary to establish its manifest nature or

second comparison only shows a difference of a substantially lesser degree than
the one that would make out a manifest imbalance.

A second way of redressing societal discrimination, can be found 1n an ap-
proach that 1s accepted by the courts to some degree. The finding of a manifest
mmbalance between the employer’s skilled labor force and the skilled area labor
market 1s, however, a prerequsite for following this approach. Once the exist-
ence of such a manifest imbalance 1s established, the employer would be al-
lowed to engage 1 “accelerated affirmative action,” hiring or promoting
qualified minority or female applicants at a lngher percentage than the percent-
age of qualified applicants available. This approach certanly finds support in
Weber Although Weber did not deal with skilled jobs, but rather with a tramn-
g program to requre the necessary skills for being hired as a craft worker, the
reasoning still holds. The area labor force was found to be only 39% black. The
affirmative action plan, nevertheless, reserved 50% of the positions in the train-
ing program available to blacks. Thus clearly 1s a form of accelerated affirma-
tive action approved by the Supreme Court. See United Steelworkers, AFL-
CIO-CLC v. Weber, 443 U.S. 193, 197-200 (1979)..

120. See Kramer, Consent Decrees and.the Rights of Third Parties, 87 MICH.
L. REv. 321, 359 (1988).

121. See, e.g., Laao v. Tennessee Valley Auth., 867 F.2d 1366, 1368-69 (11th
Cir. 1989), cert. denied, 110 S. Ct. 1806 (1990); Manoharan, M.D. v. Columba
Unv. College of Physicians & Surgeons, 842 F.2d 590 (2d Cir. 1988); French v.
United States Trust Co., 47 EMPL. PRAC. DEC. (CCH) { 38,382 (S.D.N.Y. 1988).
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conspicuousness. The Court stated, “A manifest imbalance need

not be such that it would support a prima facie case agamst the

employer. . 7122 The Court noted, however:
In some cases, of course, the manifest 1mbalance may be sufficiently
egregious to establish a prima facie case. However, as long as thereisa
manifest 1mbalance, an employer may adopt a plan even where the dis-
parity 1s not so striking, without bemng required to mtroduce the non-
statistical evidence of past discrimination that would be demanded by
the ‘orvma facie’ standard. . Of course, when there 1s sufficient evi-
dence to meet the more stringent ‘vrima facie’ standard, be it statisti-
cal, non-statistical, or a combination of the two, the employer 1s free to
adopt an affirmative action plan.1?3

The establishment of a prevma facie case requires a justification for

the employer willing to start up an affirmative action plan.

The question remains, however, how much less of an 1imbalance
justifies race or sex affirmative action efforts under Title VII.224
Factually, both Weber12% and Johnson 126 were easy cases concern-
ing the existence of a manifest imbalance. In both cases, the mani-
fest imbalance was grossly apparent.1?® Although the Supreme
Court denied that an imbalance needs to be sufficient to make out a
prvma focie case of disecrimimation, the Supreme Court failed to sug-
gest an alternative standard.’28 Employers are left with little gu-
dance, not only because it remaimns uncertan what degree 1s
necessary to make an imbalance manifest, but also because the
Court never clearly described the mumimum level of disparity that
would satisfy the prima facie standard m direct discrimination
cases 1n the first place. 129

122. Johnson v. Transportation Agency, Santa Clara County, Cal., 480 U.S.
616, 632 (1987).

123. Id. at 634 n.11 (emphasis added).

124, See Edwards, supra note 5, at 783.

125. Of the employer’s craft workforce, 1.83% was black (5 out of 273), com-
pared to 39% of the local labor force. It was not hard for the Court to find that
Kaiser’s work force was mdeed manifestly imbalanced. United Steelworkers,
AFL-CIO-CLC V Weber, 443 U.S. 193, 198-99 (1979).

126. See Johnson, 480 U.S. at 636 (“As the Agency Plan recogmized, women
were egregiously underrepresented in the Skilled Craft job category, since none
of the 238 positions was occupied by a women”).

Because of the complete absence of female presence in the skilled craft
work force, Justice O’Connor treated the case as an “inexorable zero” case
which the statistical 1imbalance would have been sufficient for a prima face
Title VII case brought by unsuccessful women applicants. Id. at 656-57
(O’Connor, J., concurring). See also Rutherglen & Oritz, supra note 14, at 480-
81. For a discussion of “inexorable zero,” see International Bhd. of Teamsters v.
United States, 431 U.S. 324, 342 n.23 (1977).

127. See Edwards, supra note 5, at 782-83.

128. See Johnson v. Transportation Agency, Santa Clara County, Cal., 480
U.S. 616, 654 (1987) (O’Connor, J., concurring).

129. The Supreme Court n Watson v. Fort Worth Bank & Trust, stressed
that the Court had never “suggested that any particular number of ‘standard
deviations’ can determne whether a plamntiff has made out a prima facre case
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The imbalances shown in the cases upholding the affirmative
action plans illustrate blatant situations and would probably satisfy
a prvma facie case of discrimination. S0

The required showing of manifest imbalance is also related to
another part of the Courts’ analysis of the validity and legality of
affirmative action plans. If the established imbalance fails to rise to
the level of “manifest,” the affirmative action plan runs counter to
one of the other requirements imposed both by Weber13! and John-
son,*32 namely that the affirmative action plan must be designed to
eliminate a conspicuous or manifest imbalance and not just to
mawntan an already roughly balanced work force 133

4. The Employer’s Burden of Proof

The comparison the Supreme Court requires an employer to
draw when it designs an affirmative action plan for skilled positions
transported some of the difficult problems encountered 1n the field
of direct employment discrimination law into the field of voluntary
affirmative action. The distribution of the different burdens of
proof 1n reverse discrimination lawsuits challenging the validity of
affirmative plans under Title VII, as established in Johnson, should
prevent these difficulties from inhibiting voluntary affirmative ac-
tion.13¢ To assess the validity of an affirmative action plan, courts

mn the complex area of employment discrimmation.” Watson v. Fort Worth
Bank & Trust, 487 U.S. 977, 995 n.3 (1988). The Court m Castaneda v. Partida
previously noted, however, that “as a general rule,” a statistical disparity of
more than two or three standard deviations may be considered as a gross dispar-
ity that allows the inference of discrimmation. Castaneda v. Partida, 430 U.S.
482, 497 n.17 (1977). See also Hazelwood School Dist. v. United States, 433 U.S.
299, 309 n.14 (1977). .

130. See, e.g., United States v. City of Miam, Fla., 614 F.2d 1322, 1339 (5th
Cir. 1988) (imbalances of 46.9% to 11% and 44% to 7%); Higgins v. City of Val-
lejo, 823 F.2d 351, 356 (9th Cir. 1987) (30% to 11.4% and 17% to 7.3%), cert. de-
nied, 489 U.S. 1051 (1989); Shidaker v. Tisch, 833 F.2d 627 (7th Cir. 1986) (21.1%
to 5%), cert. denied, 487 U.S. 1234 (1988); Kirkland v. New York State Dep’t Of
Correctional Servs.,, 711 F.2d 1117, 1131 (2d Cir. 1983) (standard deviation of
5.86), cert. dented, 465 U.S. 1005 (1984); United States v. City of Alexandna, 614
F.2d 1358, 1364-65 n.14 (5th Cir. 1980) (27.3% to 8.3%, 8.5% and 2.1%; 37% to
11.6%, 2.6% 1.1% and 0%); Detroit Police Officer’s Ass'n v. Young, 608 F.2d 671,
688 (6th Cir. 1979) (17.23% to 11%), cert. denied, 452 U.S. 938 (1981); Tangren v.
Wackenhut Servs., 480 F Supp. 539, 546-47 (D. Nev. 1979) (16% and 14% to 5%),
aff’d, 658 F.2d 705 (9th Cir. 1981), cert. denied, 456 U.S. 916 (1982).

131. See United Steelworkers, AFL-CIO-CLC V Weber, 443 U.S. 193, 208-09
(1979).

132. See Johnson, 480 U.S. at 654.

133. For an application of this principle, see Jurgens v. Thomas, 29 BNA
FEP Cas. 1561, 1583-84 (N.D. Tex. 1982). See also Hammon v. Barry, 826 F.2d 73,
78 (D.C. Cir. 1987), cert. denzed, 486 U.S. 1036 (1988).

134. For a discussion of the importance of the distribution of the burden of
proof, see Gould, supra note 50, at 1496 (“In most Title VII litigation, the critical
question centers on which party carries the burden. The same 1s true whether
the burden 1s one of production or persuasion”).
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must address a number of difficult factual questions. These ques-
tions mvolve the relevant qualifications for the jobs at 1ssue in the
affirmative action plan and the geographical boundaries of the rele-
vant labor market, the composition of which has to be compared to
the composition of the employer’s own labor force.

The first question determines the kind of comparison that the
Court requires the employer to make: Do the job categories for
which the employer wants to start up an affimative action plan in-
volve any special skills or qualifications? For jobs that require no
special expertise, a comparison with the general populationi3s or
area labor statistics is appropriate.’®® Based on the Supreme
Court’s reasoning in Hazelwood, on which the Jokhnson Court heav-
ily relied, the same comparison will suffice for jobs that require
skills “that many persons possess or can fairly readily acqure.”*37
When jobs do require some special expertise, but the expertise 1s
normally acquired through on-the-job tramning, the same principle
holds. 138 If the employment requires preexisting skills for satisfac-
tory job performance, the Supreme Court demands the employer
make a comparison to “those 1n the labor force who possess the rel-
evant qualifications.”?3® In practice it 1s difficult to determne

135. The Supreme Court, 1n Johnson, considered both the comparison to the
general population, and the comparison to the area labor force to be appropriate
when the affirmative action plan only deals with unskilled jobs. Joknson, 480
U.S. at 632 (1987). The Supreme Court’s position 1s probably based on the as-
sumption that the ethnic and sexual composition of the general population 1s
reflected 1n the composition of the labor market. When substantial deviations
exist, however, the comparison to the area labor force might be more appropr-
ate. See Edwards, supra note 5, at 778 n.57; Note, Manifest Imbalance, supra
note 76, at 2013.

136. See Johnson v. Transportation Agency, Santa Clara County, Cal., 480
U.S. 616, 632 (1987).

137. See Hazelwood School District v. United States, 433 U.S. 299, 308 n.13
(1977) (the job of truck dniver falls within this category) (citing International
Bhd. of Teamsters v. United States, 431 U.S. 324 (1976)).

138. See Johnson, 480 U.S. at 632 (“a comparison with the percentage in
the area labor market or general population 1s appropriate m analyzing
traming programs designed to provide expertise”).

The comparison to the general population or area labor market 1s only ap-
propriate for traimng programs that do not require any preexisting expertise
for satisfactory participation m the tramming program. For example, an msur-
ance company with a large computer department needs computer program-
mers. It normally provides its newly hired employees with a two month
training program. Due to the specific needs of the company, a tramning program
1s of bare necessity, as none of the computer science graduates has ever dealt
with the specific programs he or she 1s facing in the company. If the employer
wants to mstitute an affirmative action plan for its computer department, com-
parison of its work force with the general population statistics will be consid-
ered mappropriate. Although the affirmative action plan involves a traming
program, special expertise 1s required for participation 1n it. See also Edwards,
supra note 5, at 781-82.

139. See Johnson, 480 U.S. at 632.
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whether a job qualifies as a skilled or an unskilled job.14® An addi-
tional problem exists for jobs requiring special skills. It 1s not al-
ways easy to find those in the general labor market who possess the
required qualifications. 141

The Supreme Court, in Johnson, determined that the relevant
comparison is with the area labor force. The Court failed, however,
to specify how to construe the “area” concept. The use of different
geographical areas for comparison with the employer’s work force
leads to different outcomes concerning the existence or absence of a
manifest imbalance. This is true when the employer 1s located i or
near neighborhoods with high concentrations of minorities.142
Courts have considered different geographical areas to be the rele-

140. Although some courts do not explicitly decide on the nature of the job,
therr position can be inferred from the comparisons that were used. For exam-
ples of what different courts consider to be skilled or unskilled jobs, see Wards
Cove Paclang Co., Inc. v. Antonio, 490 U.S. 642, 647 n.3 (1989) (skilled positions:
noncannery jobs in salmon cannery factory, such as machinist, engineer, quality
control personnel, cook, carpenter, store-keeper, bookkeeper, beach gangs for
dock yard labor and construction; unskilled position: cannery job on the can-
nery line); Hazelwood School Dist. v. United States, 433 U.S. 299, 308 n.13 (1977)
(non-skilled position: truck driver; skilled position: school teacher); Interna-
tional Bhd. of Teamsters v. United States, 431 U.S. 324, 342 n.23 (1977) (position
of truck driver requires comparison to.general population); Cygnar v. City of
Chicago, 865 F.2d 827, 839.(7th Cir. 1989) (a position 1n the Office of Municipal
Investigation requires the comparison to narrowly focus on those actually quali-
fied), cert. denied, 489 U.S. 1051 (1989); Janowiak v. Corporate City of South
Bend, 836 F.2d 1034, 1039-40 (7th Cir. 1987) (position of city fireman requres the
focus of the comparison to be narrowed to those actually qualified), cert. denied,
489 U.S. 1051 (1989); Hammon v. Barry, 826 F.2d 73, 77 (D.C. Cir. 1987) (position
of entry-level fire fighter requires comparison to area labor force), cert. denied,
486 U.S. 1036 (1988); Higgins v. City of Vallejo, 823 F.2d 351, 356 (9th Cir. 1987)
(the position of fire fighter/engineer requires comparison to city population in
general), cert. denied, 489 U.S. 1051 (1989); Mann v. City of Albany, 687 F Supp.
583, 588 (M.D. Ga. 1988) (the position of assistant chief of police requires com-
parison with working age population). See also Note, Manifest Imbalance,
supra note 76, at 2009-12,

141, See Edwards, supra note 5, at 779. Edwards gives the following example
of an assistant manager m a supermarket: .

[ilt 1s unclear how one should determine the number of minorities or wo-
men 1 a relevant labor market who ‘possess the relevant qualifications’ to
be an assistant manager of a supermarket. The range of possible qualifi-
cations for this type of job 1s so broad that any effort to quantify the
number of minorities or women who possess them may be little more than
an exercise m futility.

Id.

Edwards suggests that 1n such a case, the area labor market may serve as a
proxy for the qualified area labor market, save proof to the contrary. See id. at
779-80. See also Bartholet, Application of Title VII to Jobs wn High Places, 95
HARrv. L. REV. 945, 984-85 (1982).

142. The geographical boundaries of the relevant area labor market are of
less relevance when the affirmative action plan 1s mstituted to the benefit of
female workers only. Communities or neighborhoods with an extremely high
or low concentration of women will be rare.
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vant labor market.143 Absent any compelling counter indication,144
a court should consider the area from which the employer normally
hires as the appropriate labor market for the comparison.145

A white male employee challenging the validity of an affirma-
tive action plan bears the ultimate burden of establishing 1ts nva-
lidity. 146 The Supreme Court in Joknson held that the analytical
framework used in disparate treatment cases (allocating burdens of
proof and production) are readily applicable to lawsuits questioming
the vadility of an affirmative action plan. The Court thus applied
the framework set forth in McDonnell Douglas Corp. v. Green. 147
The plawntiff must first establish a prima facie case that the em-
ployer took race or sex mto account in making its employment deci-
sion. If the plaintiff succeeds in establishing a prima facie case, the
burden shifts to the employer to articulate a nondiscriminatory ra-
tionale for its decision. “The existence of an affirmative action plan
provides such a rationale. If such a plan is articulated as the basis
for the employer’s decision, the burden shifts to the plantiff to
prove that the employer’s justification 1s pretextual and the plan 1s

143. See, e.g., Hammon v. Barry, 826 F.2d 73 (D.C. Cir. 1987), cert. denzied, 486
U.S. 1036 (1988). In Hammon, the court stated,

There should be no mistaking the correct benchmark n this case: the rele-

vant labor foree consists of persons 20 to 28 years of age m the Washington

metropolitan area, not just within the confines of the Nation’s capital. The
reason 1s that it 1s undisputed that approximately half of the District’s en-
try-level fire-fighters have hailed from the suburbs.

Hammon, 826 F.2d at 77-78 (emphasis 1n original).

See also Mann v. City of Albany, 687 F. Supp. 583, 588 (M.D. Ga. 1988) (com-
parison to standard metropolitan area); Drayton v. City of St. Petersburg, 477 F
Supp. 846, 857 n.20 (M.D. Fla. 1979) (the relevant labor market must be deter-
mined on the basis of historical facts and peculiar contemporary conditions, if
any, 1 the labor market itself).

144. The area from which the employer ordinarily recruits may not be the
relevant area labor market when it appears that the employer, 1n the past, di-
rected its huring efforts to areas such as predominantly white neighborhoods. If
this employer feels “remorse” and decides to institute an affirmative action
plan, it should not be prevented from doing so merely because the composition
of the area from whach it “normally” recruited, as compared to the composition
of its work force, does not show the required manifest 1ambalance to justify an
affirmative action plan. The relevant labor market area should therefore be the
area from which the employer could reasonably be expected to recruit, absent a
discrrminatory practice. In redressing its former discrimmatory practices and
choosing the relevant area labor market from which to make its comparisons,
the employer should be given a wide latitude.

145, See Note, Manifest Imbalance, supra note 76, at 2015.16; Spencer, When
Preferential Hiring Becomes Reverse Discrimination, 14 EMPLOYEE REL. L.J.
513, 516 (1989).

146. See Johnson v. Transportation Agency, Santa Clara County, Cal., 480
U.S. 616, 626 (1987). The same 1s true for the constitutional analysis. See, e.g.,
Wygant v. Jackson Bd. of Edue., 467 U.S. 267, 277-78 (1986) (burden remans
with employees to demonstrate unconstitutionality of affirmative action
program).

147. See McDonnell Douglas Corp. v. Green, 411 U.S. 792, 802-05 (1973).
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mvalid,”148

The second step in the analytical framework requires the em-
ployer only to articulate a nondiseriminatory rationale for its em-
ployment decision.}4® The reliance on the affirmative action plan 1s,
thus, not an affirmative defense that requires the employer to carry
the burden of proving the plan’s validity. The ultimate burden of
persuasion remains with the plaintiff.25? The employer’s burden of
proof 1s a mere burden of production, not of persuasion!! As a
practical matter, the employer will “produce” more than just the
fact that the challenged employment decision was made pursuant to
an affirmative action plan.152 The employer will also attempt to
avoid the charge of pretext (the third step in the McDonnell Doug-
las anaylitical framework) by presenting evidence 1n support of its

148. Johnson, 480 U.S. at 626.

149. Id. See also Cygnar v. City of Chicago, 865 ¥.2d 827, 837 (Tth Cir. 1989);
Janowiak v. Corporate City of South Bend, 836 F.2d 1034, 1036 (7th Cir. 1987),
cert. demed, 489 U.S. 1051 (1989); Higgwns v. City of Vallejo, 823 F.2d 351, 355
(9th Cir. 1987), cert. denied, 489 U.S. 1051 (1989).

150. See Johnson, 480 U.S. at 627. According to the McDonnell Douglas —
Burdine analytical framework, the burden resting on the plamtiff 1s a burden of
proof by preponderance of evidence. See Texas Dep’t of Community Affamrs v.
Burdine, 450 U.S. 248, 253 (1981). Because the Supreme Court adopted this ana-
lytical framework for reverse discrimination lawsuits, the same standard should
govern m affirmative action lawsuits.

151. In Burdine, the Court stated:

The burden that shifts to the defendant, therefore, 1s to rebut the presump-
tion of discrimination by producing evidence that the plamntiff was rejected,
or someone else was preferred, for a legitimate, nondiscriminatory reason.
The defendant need not persuade the court that it was actually motivated
by the proffered reasons . It 1s sufficient if the defendant’s evidence
raises a genune 1ssue of fact as to whether it discriminated agamnst plaintiff

If the defendant carries this burden of production, the presumption
raised by the prima facie case 1s rebutted.

Burdine, 450 U.S. at 254-55 (emphasis added).

152. The employer must produce evidence that its employment decision was
made pursuant to the affirmative action plan it instituted. The mere existence
of an affirmative action plan, however, 1s not a sufficient articulation of a legiti-
mate nondiscrimmatory reason. The employer must still produce some ewi-
dence that the challenged decision was taken according to the plan. The
employer’s obligation to produce evidence that its particular employment dea-
sion was made pursuant to an affirmative action plan “forces” the employer, at
the same time, to produce evidence of the existence of an actual plan. Informal
and ad hoce affirmative action decision making, in the absence of a plan, does not
satisfy this requirement. See Cygnar v. City of Chicago, 865 F.2d 827, 849 (Tth
Cir. 1989); Lilly v. City of Beckley, W. Va,, 797 F.2d 191, 195 (4th Cir. 1986);
Lehman v. Yellow Freight Sys., 651 F.2d 520, 527-28 (7th Cir. 1981); Sester v.
Novack Inv. Co., 638 ¥.2d 1137, 1146 (8th Cir. 1981), cert. denied, 454 U.S. 1064
(1981); Wilmington Firefighters v. City of Wilmington, 632 F Supp. 1177, 1190-
91 n.14 (D. Del. 1986); Dougherty v. Barry, 607 ¥ Supp. 1271, 1287 (D.C.D.C.
1985), vacated in part, 869 F.2d 605 (D.C. Cir. 1989); Harmon v. San Diego
County, 477 F Supp. 1084, 1089 (S.D. Cal. 1979), aff ‘d w1n part, rev’'d 1n part, 664
F.2d 770 (9th Cir. 1981). See also Vaughn, supra note 3, at 561-62; Kreiling &
Mercuno, supra note 14, at 71-76.
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plan.153

Both the McDonnell Douglas analytical framework for estab-
lishing an employer’s Title VII violation when mstituting an affirm-
ative action plan, and the imposition of the ultimate burden of
persuasion on the plamtiff challenging the validity of the plan, sug-
gest that the employer retamns a large degree of discretion when
evaluating the need for mstituting an affirmative action plan. The
employer’s analysis of the composition of its own work force, of the
relevant labor market, and of the comparison between the two,
should be presumed valid until the plaintiff proves the contrary by
carrying the ultimate burden of persuasion. The manifest imbal-
ance proffered by the employer should enjoy a de facto presumption
of validity.15¢ If the employer decides to compare the composition
of the job catergones for which it wants to institute an affirmative
action plan to the general labor market, the relevant positions
should be considered unskilled positions. If a plamtiff challenges
the veracity of the employer’s determination of the nature of the
jobs mnvolved, the plamntiff should introduce convincing evidence
that the employer made the wrong determination.15® The same ap-
plies for the employer’s geographical delineation of the relevant la-
bor market from which it generally hires employees. Absent
convincing evidence to the contrary, a court should not reject an

153. See Johnson v. Transportation Agency, Santa Clara County, Cal., 480
U.S. 616, 626-27 (1987).

154. The reasoning of a federal district court that “once a perpetrator, un-
trustworthy for the rest of your life,” 1s faulty and 1s mnapplicable when dealing
with an employer mstituting an affirmative action plan because of a manifest
1mbalance without the existence of any prior diserimmnatory employment prac-
tices. See Detroit Police Officers Ass'n v. Young, 446 F Supp. 979, 1010 (E.D.
Mich. 1987), rev'd, 608 F.2d 671 (6th Cir. 1979).

155. This approach was followed by the District of Columbia Circuit mn Le-
doux v. District of Columbza, 820 F.2d 1293 (D.C. Cir. 1987), vacated, 841 F.2d
400 (1988). The affirmative action plan at issue dealt with higher-level positions
m the police department. The employer found a manifest imbalance between
the composition of these positions and the composition of the area labor market
i general. The Court approved the comparison.

The appellants vaguely suggest in their brief that there appears to be no

manifest racial mmbalance if the number of blacks in the Department’s

higher-level positions are compared with those blacks m the labor force
who possess the qualifications for those positions. However, even assummg
that this were the appropnate statistical data agamnst which the Depart-
ment’s Plan should be judged the appellants failed at trial to mtroduce
any data that purports to 1dentify those m the District of Columbia labor
force who possess the requisite qualifications. Because the ultimate burden
of proof in a Title VII case is on the plantiff the appellant’s unsup-
ported contention must fail.

Id. at 1304-05.

See also 1d. at 1306 n.22; Edwards, supra note 5, at 780-81; Note, Manifest
Imbalance, supra note 76, at 2017-18. But see Cygnar v. City of Chicago, 865 F.2d
827, 840 (7th Cir. 1989); Janowiak v. Corporate City of South Bend, 836 F.2d
1034, 1039 (7th Cir. 1987), cert. denied, 489 U.S. 1051 (1989); Hammon v. Barry,
826 F.2d 73, 77-78 (D.C. Cir. 1987), cert. denied, 486 U.S. 1036 (1988).
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employer’s reasonable justification for the institution of its affirma-
tive action plan.156 At all times, the ultimate burden of persuading
the trier of fact remains with the plaintiff, the white male challeng-
ing the validity of the affirmative action plan 1n a reverse discrimi-
nation lawsuit.157

The imposition of a mere burden of production on the em-
ployer 1s consistent with the approach followed 1n direct employ-
ment discrimination cases. The burden 1s also consistent with the
Court’s emphasis on voluntary action as the preferred means to
achieve the ultimate goal of Title VII, which 1s to eradicate the last
vestiges of employment discrimination. Imposing a high burden of
proof on the employer, such as a burden of persuading the court of
the uitimate statutory validity of an affirmative action plan, dis-
courages the voluntary mstitution of affirmative action efforts. The
1mposition of only a burden of production is also consistent with the
Supreme Court’s recognition of Title VII's wide managenal prerog-
atives. Generally, the employer maintains full managerial freedom
under Title VII, except for specific exceptions. Similarly, a court
should accept the employer’s justification for an affirmative action
plan unless effectively rebutted. Absent contrary evidence intro-
duced by the plaintiff, courts should accept the reasonable justifica-
tion proffered by the employer.

B. Burden Prong

The second prong of the Supreme Court’s analysis concentrates
on the consequences of the affirmative action plan for those who
are not its beneficiares.. In a world of limited resources, a benefit to
one person inevitably leads to a detriment to another.158 “Itismev-

156. The plamntiff must come forward with convincing evidence that the em-
ployers’ justification (nondiscrimnatory reason) for the affirmative action plan
1s pretextual or did not motivate the particular disputed deasion. Judge Ed-
wards noted correctly that this should not be an easy burden to overcome:

For one thing it simply 1s counter-intuitive to think that an employer would

purposely rely on maccurate statistics to defend an affirmative action plan.

Generally, employers adopt affirmative action plans with great reluctance,

and are not searching for mischievous ways to justify them. And given the

highly wvisible nature of affirmative action plans, an employer who relies on
bogus data would simply be mviting lawsuits.
Edwards, supra note 5, at 781.

157. See Texas Dep’t of Community Affairs v. Burdine, 450 U.S. 248, 253
(1981). ;

158. See Germann v. Kipp,429 F Supp. 1323, 1335 (W.D. Mo. 1977), vacated,
572 F.2d 1258 (8th Cir. 1978). Some commentators argue that the burden of
mstituting an affirmative action plan should not be carried by the mnocent
white male employees, and that certamn forms of affirmative action efforts
should thus only be executed through granting benefits from an increased
amount of resources: “enlarging the pie to be divided.” See, e.g., Burke &
Chase, Resolving the Seniority/Minority Layoffs Conflict: An Employer-
Targeted Approach, 13 HArRvV. CR.-C.L. L. REv, 81-116 (1978).
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itable that nonminority employees or applicants will be less well off
under an affirmative action plan than without it, no matter what
form it takes.”5° Understandably, they will be unhappy, but it 1s
“unlikely that all involved will be completely happy with any re-
sult.”160 White male employees were “innocent beneficiaries” of
past illegal diseriminatory practices. Some white male employees
will now become “innocent victims” who must share some of the
burden that accompames redressing past wrongs.15t At what point
will this burden be considered an “unnecessarily trammeling of
their rights”?

This burden prong of the analysis 1s directed toward two ques-
tions. The first, and most important, question is whether the af-
firmative action plan leaves sufficient competitive room for the
white male majority; or, stated differently, whether the plan cre-
ates an absolute bar to the white males’ participation in the distri-
bution of “employment goods” (hiring, promoting, protection
against layoffs). The second question deals directly with the affirm-
ative action plan’s possible intrusion upon the rights of the white
males.162

1. Constitutional and Title VII Burden Analysis Compared

The burden prong of the analysis of the validity of an affirma-
tive action plan under Title VII generally equates to the second
prong of the constitutional analysis.153 However, in both Johnson
and Weber, the Supreme Court declined to use the language of the
constitutional “strict scrutiny” analysis. The Supreme Court failed
to mention the narrowly tailored requirement of the constitutional
analysis. Instead, the Court held that an affirmative action plan
would not be valid under Title VII if it unnecessarily trammeled
the interests of the white male majority. Should “unnecessarily
trammeling” be equated with “narrowly tailored”?

The preferential layoff provisions of the collective bargaining

159. Martin v. Wilks, 490 U.S. 754, 791 n.31 (1989).

160. See United States v. City of Miam, Fla., 614 F.2d 1322, 1342 (5th Cir.
1980).

161. See Martin, 490 U.S. at T91. See also Wygant v. Jackson Bd. of Educ., 476
U.S. 267, 280-81 (1986); Fullilove v. Klutznick, 448 U.S. 448, 484 (1980); Bratton
v. City of Detroit, 704 F.2d 878, 891 (6th Cir. 1983); United States v. City of
Miam, Fla., 614 F.2d 1322, 1342 (5th Cir. 1980); Van Aken v. Young, 541 F Supp.
448, 455 (E.D. Mich. 1982), aff 'd, 750 F.2d 43 (6th Cir. 1984).

162. The other conditions the Supreme Court discusses under its burden
analysis are more directly related to the nature of the affirmative action plan
itself than to the actual burden imposed on the non-beneficiaries of the plan.
They are therefore appropriately dealt with under a separate mquiry. See infra
“II. C. Remedial Nature Prong.”

163. See Edwards, supra note 5, at 777; Note, Disparity In Standards, supra
note 76, at 410 n.62; Buckely, supra note 14, at 722.
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agreement in Wygant v. Jackson Board of Education15* were not
sufficiently narrowly tailored to survive equal protection scrutiny.
The Supreme Court advanced two reasons supporting this conclu-
sion. First, the burden imposed by the affirmative action effort on
nonminority employees was too mtrusive. Second, ‘less wntrusive
means of accomplishing svmilar purposes” were available165
Under its Title VII analysis, the Supreme Court never requires an
employer mstituting an affirmative action plan to show that no less
restrictive alternatives are available to reach its purpose.166

The Supreme Court failed to explain why it uses the term
(un)necessary trammeling 1 the context of voluntary affirmative
action. When dealing with the Congressional powers under the
constitutional “necessary and proper clause,”167 the Supreme Court
interpreted the meaning of the term “necessary”. The Court con-
cluded that the term necessary should not always be understood as
meaning indispensable. The requirement that means must be nec-
essary to reach an end does not exclude all choice of means. Means
that are necessary to reach an end might mclude means that are

164. Wygant v. Jackson Bd. of Educ., 476 U.S. 267 (1986).

165. Id. at 283-84.

While hiring goals impose a diffuse burden, often foreclosing only one of
several opportunities, layoffs impose the entire burden of achieving ramal
equality on particular individuals, often resulting in serious disruption of
their lives. That burden 1s too wintrusive. We therefore hold that, as a
means of accomplishing purposes that otherwise may be legitimate, the
Board’s layoff plan 1s not sufficiently narrowly tailored. Other, less intru-
swe means of accomplishing symilar purposes — such as the adoption of
hiring goals — are available. For these reasons, the Board’s selection of
layoffs as the means to accomplish even a valid purpose, cannot satisfy the
demands of the Equal Protection Clause.

Id. (emphasis added).

166. But see Ledoux v. District of Columbia, 820 F.2d 1293 (D.C, Cir. 1987),
vacated, 841 F.2d 400 (D.C. Cir. 1988).

It 1s clear from Wygant and Johnson that several factors are relevant m
determiming whether a plan ‘unnecessarily trammels’ any legitimate mter-
ests of nonmimority or male employees. Conceptually, there appears to be
no reason why these factors should differ depending on whether the planis
aralyzed under Title VII or the Constitution; if some affirmative action 1s
warranted, but the chosen remedy 1s unnecessarily burdensome, a less in-
truswve remedy would be required under both the statute and the Constitu-
tion. And i fact, our examination of Wygant and Joknson suggests that
the Supreme Court’s analysis under the second prong of the test does not
vary i these contexts.
Id. at 1303 (emphasis added).

See also Hammon v. Barry, 826 F.2d 73, 81 (D.C. Cir. 1987) (“because avail-
able race-neutral alternatives were not considered the race-based hiring
methods were not properly tailored to its remedial purposes”), cert. denied, 486
U.S. 1036 (1988). The Supreme Court in Wygant never reached the Title VII
question. The Trial Court had dismissed the Title VII claim for lack of jurisdic-
tion. See Wygant v. Jackson Bd. of Educ., 546 F Supp. 1195, 1203 (E.D. Mich.
1982), aff 'd, 746 F.2d 1152 (6th Cir. 1984), rev’d, 476 U.S. 267 (1986).

167. U.S. CONST. art. I, § 8.
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essential, useful or convenient to reach that end, and thus also
means that are reasonably related to it.168

The means an employer uses to voluntarily reach the ultimate
purpose of Title VII, which 1s the elimmation of all forms of em-
ployment discrimination, should be considered in conformity with
the requirements imposed by Title VII if they are reasonably re-
lated to Title VII's goal.16® An affirmative action plan aimed at
reaching real equality of employment opportunities for all should
not be confined to the least restrictive alternative available. Impos-
mg the “least restrictive alternative” requirement on the employer
willing to institute an affirmative action plan runs agamnst the
Supreme Court’s emphasis on voluntary action as the preferred
means to promote the goal of Title VIL17® Leaving the employer
only with the alternatives of either instituting the least restrictive
affirmative action plan possible, or refusing to mstitute any plan at
all, also runs contrary to the Supreme Court’s recognition of mana-
genial prerogatives 1 the area of voluntary affirmative action under
Title VIL1"* A reasonable choice of means 1mn the pursuit of a set
goal 1s mnherent 1n the concept of managemnal prerogatives1?2

168. See MecCulloch v. Maryland, 17 U.S. (4 Wheat.) 316 (1819), where the
Court stated:

Congress 1s not empowered by it [the necessary and proper clause] to
make all laws, which may have relation to the powers conferred on govern-
ment, but such only as may be ‘necessary and proper’ for carrying them
mto execution. The word ‘necessary,’ 1s considered as controlling the whole
sentence, and as limiting the right to pass laws for the execution of the
granted powers, to such as are mdispensable, and without which the power
would be nugatory. That excludes the choice of means, and leaves to Con-
gress, m each case, that only which 1s most direct and simple.

Is it true, that 1s the sense mn which the word ‘necessary’ i1s always
used? Does it always import an absolute physical necessity, so strong, that
one thing, to which another may be termed necessary, cannot exist without
that other? We think it does not. If reference be had to its use, the com-
mon affairs of the world, or 1n approved authors, we find that it frequently
1mports no more than that one thing 1s convenient, or useful, or essential to
another To employ the means necessary to an end, 1s generally understood
as employing any means calculated to produce the end, and not as being
confined to those single means without which the end 1s entirely
unattarnable.

Id. at 413-14 (emphas:s added).

The Supreme Court followed the same reasoning when deciding whether
governmental restrictions upon commercial speech are invalid if they go beyond
the least restrictive means to achieve the desired end. See Board of Trustees v.
Fox, 492 U.S. 469 (1989).

169. See Boyd, supra note 14, at 22-23; Kreiling & Mercuro, supra note 14, at
65-69. See also Sester v. Novack Inv. Co., 657 F.2d 962, 968 (8th Cir. 1981).

170. See United Steelworkers, AFL-CIO-CL.C v. Weber, 443 U.S. 193, 203-04
(1979).

171. See +d. at 206.
172. See, e.g., Sester, 657 F.2d at 970.
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While the Supreme Court mtroduced a “categorical” distinc-
tion 1 its equal protection analysis between affirmative action
plans dealing with hiring and promotions on tlie one hand, and lay-
offs on the other, no similar distinction is warranted under Title
VII. Although the Supreme Court considers it important for an
equal protection challenge to distinguish between different affirma-
tive action plans based on the stage of the employment relationship
which the plan implicates, no sound legal basis exists to defend this
distinction 1n the context of the statutory validity of affirmative ac-
tion plans.1%3

2. Absolute Bar

Both 1mn Weber and Johnson, the Supreme Court stressed that
the plans at issue failed to create an absolute bar to the advance-
ment of the white male employees. The affirmative action plan ap-
proved mn Weber made sure that “half of those tramed in the
program [would] be white.”*** The plan instituted by the Transpor-
tation Agency in Johnsor did not set aside any positions for women.
“The Plan merely [authorized] that consideration be given to af-
firmative action concerns when evaluating qualified applicants.”175
Women had to compete with all other qualified applicants. “No
persons [were] automatically excluded from consideration; all
[were] able to have their qualifications weighed against those of
other applicants.”1%6 Although the Supreme Court speaks n terms
of an absolute bar,*™ it 1s not unlikely that something less than the

173. See wnfra “II. B. 3. Rights of White Males at Different Stages of the
Employment Relationship.”

174. Weber, 443 U.S. at 208.

175. Johnson v. Transportation Agency, Santa Clara County, Cal., 480 U.S.
616, 638 (1987).

176. Id.

177. See Johnson, 480 U.S. at 640; Local 28 of Sheet Metal Worker’s Int’l As-
soc. v. EEOC, 478 U.S. 421, 479 (1986); United Steelworkers, AFL-CIO-CLC v.
Weber, 443 U.S. 193, 208 (1979). See also Davis v. City & County of San Fran-
csco, 890 F.2d 1438, 1448-49 (9th Cir. 1989), cert denzed, 111 S. Ct. 248 (1990);
Hammon v. Barry, 826 F.2d 73, 81 (D.C. Cir. 1987), cert. dened, 486 U.S. 1036
(1988); Paradise v. Prescott, 767 F.2d 1514, 1534 (11th Cir. 1985), aff 'd, 480 U.S.
149 (1987); Bushey v. New York Civil Serv. Comm’n, 733 F.2d 220, 228 (24 Cir.
1984), cert. denred, 469 U.S. 1117 (1985); La Riviere v. EEOC, 682 F.2d 1275, 1279-
80 (9th Cir. 1982); Sester v. Novack Inv. Co., 657 F.2d 962, 969 (8th Cir. 1981);
Parker v. Baltimore & O.R.R., 652 F.2d 1012, 1016 (D.C. Cir. 1981); Hunter v. St.
Lows-San Franaisco Ry., 639 F.2d 424, 426 (8th Cir. 1981); Sester v. Novack Inv.
Co., 638 F.2d 1137, 1143-44 (8th Cir. 1981), cert. denied, 454 U.S. 1064 (1981);
United States v. City of Alexandria, 614 F.2d 1358, 1366 (5th Cir. 1980); United
States v. City of Miam, Fla., 614 F.2d 1322, 1340 (5th Cir. 1980); United States v.
City & County of San Francisco, 696 F Supp. 1287, 1310 (N.D. Cal. 1988), modi-
JSied, 890 F.2d 1438 (9th Cir. 1989), cert. denzed, 111 S. Ct. 248 (1990); Smith v.
Harvey, 648 F Supp. 1103, 1113 (M.D. Fla. 1986); Jones v. Memphis Light, Gas &
Water Div., 642 F. Supp. 644, 662 (W.D. Tenn. 1986); Youngblood v. Dalzell, 626
F Supp. 30, 34 (S.D. Ohio 1985); Breshard v. Directors Guild, 34 BNA FEP Cas.



112 The John Marshall Law Review [Vol. 24:731

total exclusion of the white male majority might be considered an
absolute bar.17® How much less than a 100% preference to minority
and female applicants will be considered as an absolute bar to white
male advancement?

The Supreme Court supported the idea that reaching a bal-
anced work force remains a valid goal for an affirmative action
plan. Several methods may accomplish this goal: sex and race can
be “just a factor” to consider, the plan can use quotas or percentage
goals, or it may set aside a specific number of slots for mmnority or
female applicants 179

When an affirmative action plan takes race or sex into account
as one of the factors on which to base the actual employment deci-
sion, it does not automatically exclude anyone from consideration
and everyone competes for the open slots. Affirmative action plans
of this nature do not create an absolute bar to the advancement of
white male employees. Instead, they represent a “flexible case-by-
case approach to effecting a gradual improvement in the represen-
tation of minorities and women” in the employer’s work force and
remain “fully consistent with Title VIL”180 Affirmative action
plans of this nature embody “the contribution that voluntary em-
ployer action can make in eliminating the last vestiges of discrimi-

1045, 1047, 1049 (C.D. Cal. 1984); Kirkland v. The New York State Dep’t of Cor-
rectional Servs., 552 F Supp. 667, 677 (S.D. N.Y. 1982); Van Aken v. Young, 541
F Supp. 448, 458 (E.D. Mich. 1982); Cohen v. Community College, 484 F Supp.
411, 435 (E.D. Pa. 1980); Harmon v. San Diego County, 477 F Supp. 1084, 1090
(S.D. Cal. 1979). See also Kreiling & Mercurio, supra note 14, at 65; Vaughn,
supra note 3, at 563.

178. See, e.g., Kirkland v. The New York State Dep’t of Correctional Servs.,
711 ¥.2d 1117, 1134 (2d Cir. 1983) (“non-minorities on the list will not be unduly
barred from promotion”) (emphasis added).

179. The distinction between “set asides,” quotas and percentages, 1s not very
clear. When quotas or percentage goals are used, no specific number of posi-
tions 1s set aside. When an affirmative action plan establishes a 20% hiring goal,
one fifth of the future openings will go to qualified minorities or women. The
number of positions actually obtained by women or minorities 1s uncertain, The
Supreme Court, in Johnson, speaks of “program|s] actually set[ting] aside posi-
tions according to specific numbers.” Johnson v. Transportation Agency, Santa
Clara County, Cal., 480 U.S. 616, 640 (1987). The reference to “specific num-
bers” and the fact that the Supreme Court cited Local Number 93, Int’l Assoc. of
Firefighters v. City of Cleveland (providing among other thmngs for a set
number of minority promotions), mght mdicate that set asides differ from the
use of quotas or percentages. See 1d. (citing Local Number 93, Int’l Assoc. of
Firefighters v. City of Cleveland, 106 S. Ct. 3063 (1986)). The emphasis seems to
be on the positions actually filled with minority or female applicants. A plan
that sets aside 10 promotions for blacks, would then guarantee that the first ten
upcoming promotions would go to black applicants. The term “set aside” will
therefore refer to an actual number of positions reserved to minorities or
women.

180. Johnson v. Transportation Agency, Santa Clara County, Cal., 480 U.S.
616, 642 (1987).



1991] Voluntary Affirmative Action 73

nation in the work place.”'81 All white male applicants have a
chance to compete and to have their qualifications weighed against
those of the beneficiaries of the plan. Sex and race are not the sole
factors which determine the actual employment decision 182

The Supreme Court is reluctant to accept affirmative action
plans that use racial or sexual “quotas” as opposed to plans that set
a goal and then take race or sex mto account only as a factor in its
decision making process.l88 The Court considers a quota a goal
“that must be met”184 regardless of the availability of qualified m-
nority or female applicants.'®3 Opposition toward the use of quotas
origimmated 1mn the Court’s fear that affirmative action might lead to
the hiring and promoting of unqualified minorities or women.186

181. Id. See also Hammon v. Barry, 826 F.2d 73, 79-80 (D.C. Cir. 1987), cert.
denred, 486 U.S. 1036 (1988); Higgns v. City of Vallejo, 823 F.2d 351, 357 (Sth Cir.
1987), cert. denied, 489 U.S. 1051 (1989); United States v. City & County of San
Francisco, 696 F. Supp. 1287, 1310 (N.D. Cal. 1988), modified, 890 F.2d 1438 (Sth
Cir. 1989).

182, That 1s at least the way 1n which affirmative action plans of this kind
are theoretically supposed to work. In practice, there 1s not much difference
between considering race and sex merely as a factor, on the one hand, and set-
ting aside a specific number of slots or “quota goals,” on the other.

The Supreme Court, in Joknsorn, noted that Mr. Johnson, who was passed
over by Ms. Joyce, was finally promoted a few years later to a newly created
position as road dispatcher. See Johnson, 480 U.S. at 638 n.15. When Johnson
was denied the promotion 1n 1979 or 1980, he had no guarantee that he would be
promoted in the future. The only guarantee Johnson had was that he was not
totally barred from consideration. The fact that an affirmative action plan
takes sex only into account as a factor, however, does not mean that the affirm-
ative action plan will in practice not work in the same way as a plan setting
aside a specific number of positions. The Transportation Agency had a clear
number of female promotions 1n mind, even when its plan provided that sex
was only to be taken into account as a factor. Id. at 636-37. Is it that unreasona-
ble to thuink that the Agency would have preferred a female applicant over
Johnson every time a promotional position became available and a sufficiently
equally qualified women applied for it? Is that assumption really unreasonable,
at least until the moment the Agency had made the specific number of female
promotions it had in mind?

183. See Johnson, 480 U.S. at 638-39.

184. See 1d. at 638. The proposed Civil Rights Act of 1991 would define the
term quota as “a fixed number or percentage of persons of a particular race,
color, religion, sex, or national origin which must be attained, or which cannot
be exceeded, regardless of whether such persons meet necessary qualifications
to perform the job.” H.R. 1, 102d Cong., 1st Sess., § 111(b) (1991).

185. See Bridgeport Firebird Soc’y v. City of Bridgeport, 686 F Supp. 53, 61
n.9 (D. Conn. 1988) (“To label the selection procedure for the mneteen addi-
tional Lieutenants as a ‘strict racial quota’ 1s a misnomer. Although the race of
a candidate 1s a criterion for promotion, it 1s not the sole criterion”).

186. For a discussion regarding the fear that using quota may result m hiring
or promoting unqualified applicants, see Williams v. City of New Orleans, 729
F.2d 1554, 1563 (5th Cir. 1984); Boyd, supra note 14, at 19-20. In Williams, the
Court stated:

Of critical importance 1s the recognition that the court may properly take

mnto account the possibility that a fixed quota may well deny the application

of a standard requiring qualification for the positions. While the proposed
consent decree states that no unqualified person need be hired or pro-
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However, affirmative action does not involve hiring and promoting
unqualified applicants. Employers who establish quotas or percent-
age goals 1n affirmative action plans attempt to achieve those goals
without resorting to hiring or promoting unqualified people.8? If a
sufficient number of potential beneficianes of the voluntary plan
does not exist, the quotas and goals will not be met and the em-
ployer can not be forced to reach its present goals by filling slots
with unqualified applicants.1®8 In addition, the employer has abso-
lutely no mcentive to do so. The actual employ