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ARTICLES

FAIR HOUSING IN THE 1990’s: AN
OVERVIEW OF RECENT DEVELOPMENTS
AND PROGNOSIS OF THEIR IMPACT

F. WiLLis Caruso*
WiLLiam H. JoNes**

I. INTRODUCTION

On Sunday, March 12, 1989, the Fair Housing Amendments Act
of 1988 became the law of the land.! The new law and the extensive
Fair Housing Act Regulations, promulgated January 23, 1989, are
expected to dramatically change the law of fair housing.®? The most
apparent and important additions to the Act include provisions for
enforcement by the Department of Housing and Urban Develop-
ment (“HUD”) through an administrative procedure of investiga-
tion, conciliation, discovery and a hearing before a HUD Adminis-
trative Law Judge (“ALJ”)* and coverage of discrimination against

* Partner, Keck, Mahin & Cate, Chicago, Illinois; Adjunct Professor of Law,
The John Marshall Law School; General Counsel, The Leadership Council for Metro-
politan Open Communities, Chicago, Illinois, B.S., 1955; J.D., 1961, Northwestern
University.

** B.B.A., University of Iowa, 1985; J.D. The John Marshall Law School, 1989.

1. Fair Housing Amendments Act of 1988, Pub. L. No. 100-430, 102 Stat. 1619
(1988) (to be codified at 42 U.S.C. §§ 3601 - 3619) [hereinafter 1988 Act]. This Act
amends the Fair Housing Act of 1968, 42 U.S.C. §§ 3601 - 3619 (1982).

2. Implementation of the Fair Housing Amendments Act of 1988. §§ 14.115,
100.1 - 100.400, 103.1 - 103.515, 104.10 - 104.955, 106.1 - 106.2, 109.5 - 109.30, 110.1 -
110.25, 115.1 - 115.11, 121.1 - 121.1, 54 Fed. Reg. 3231-3317 (1989) (including intro-
ductory material) (to be codified at 24 C.F.R.) [hereinafter Fair Housing
Regulations}.

3. 134 Cong. Rec. H4603 (daily ed. June 22, 1988) (statement of Rep. Rodino)
(“the Fair Housing Amendments Act of 1988, one of the most important civil rights
proposals presented this year, would mark a turning point in our nation’s commit-
ment to nondiscrimination in housing.”).

4. 1988 Act, supra note 1, §§ 810, 812, at 1625-28, 1629-33 (outlines rules for
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handicapped persons® and familial (families with children 18 years
of age and younger) discrimination.®

These significant changes, as important as they may be, are only
part of the overall revamping of the statute that will reshape think-
ing with respect to all kinds of discrimination in this nation’s hous-
ing market.” In addition to the expanded coverage and lengthened
statute of limitations, (for HUD complaints, one year), provisions
also give new and additional powers and duties to the Justice De-
partment,® including the ability to obtain emergency relief when di-
rected to do so by HUD,? and authority to seek damages for individ-
uals who have been injured by discrimination in housing.*°

The rule set forth in Trafficante v. Metropolitan Life Ins. Co.,"*
that “complaints brought by private persons are the primary
method of obtaining compliance with the Act,” is maintained and
somewhat enhanced by the lifting of the limit on punitive damages*?
and the extension of the statute of limitation to two years.'* The
private attorney’s role is expanded at various stages in the enforce-
ment process' to include not only the private suit'® but also inter-
vention in administrative law judge proceedings'® and certain ac-

administrative proceedings).

5. Id., § 804(f), at 1620-22. See also Fair Housing Regulations, supra note 2, §
100.200 - 100.205, at 3287-90.

6. 1988 Act, surpa note 1, § 804(a)-(e), at 1622. See also, Fair Housing Regula-
tions, supra note 2, § 100.300 - 100.304, at 3290-92 (housing for older persons
exemption).

7. The housing market includes vacant land investment and sale, financing, de-
velopment, marketing, building, listing, selling, mortgaging, insuring and any other
conceivable service or facility that goes into providing affordable housing.

8. The Justice Department is given several additional responsibilities under the
new Act. See 1988 Act, supra note 1, § 810(e)(2), at 1626-27 (license revocation); Fair
Housing Regulations, supra note 2, § 103.500, at 3298 (same); 1988 Act, supra note 1,
§ 810(g)(2)(C), at 1628 (overall responsibility for zoning matters by direct referral
from HUD); id. § 812(0), at 1632-33 (commencing of civil actions on behalf of individ-
ual complainants, and duties to consult with HUD regarding such legal action); id. §
814(e), at 1635 (power to intervene in civil cases).

9. Id., § 813(a)1(A), at 1633 (injunction by Justice Department).

10. Id., § 812(o), 814(d)(1)(B), at 1632-35. These sections replace prior court
decisions that had precluded the Justice Department from pursuing damages for indi-
vidual victims of discrimination. See, e.g., United States v. Long, 537 F.2d 1151, 1155
(4th Cir. 1975), cert. denied 429 U.S. 871 (1976) (“in a suit brought by the Attorney
General . . . general monetary damages may not be awarded to the individual victims
of discrimination.”).

11. 409 U.S. 205, 209 (1972).

12. 1988 Act, supra note 1, § 813(c)(1), at 1633.

13. Id. § 813(a)1(A), at 1633.

14. See, e.g., id., § 813(c)(1), at 1633-34 (attorney can obtain a temporary re-
straining order or preliminary injunction to hold the unit during administrative
proceedings).

15. Id., § 813, at 1633-34.

16. Id., § 812(c), at 1629; Fair Housmg Regulatlons, supra note 2, § 104.30, at
3301 (pnvate parties may intervene in administrative proceedings).
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tions commenced by the attorney general as well.*” The framework
of the Act'® is maintained with the 1988 amendments and expands
upon the 1968 act. There were two alternate and separate avenues to
a remedy under the 1968 Act. Now there are three. Although the
three remedies interlock in some respects, and there is crossover
through intervention and election of forum and remedy, Sections
810,'? 812,2° 813" and 814** remain separate and alternate remedies.
The extensive regulations dealing with procedure*® appear unneces-
sarily complicated at first blush. This is not the case, however.?* Ex-
cept for some overlap in definitions, the sections of the regulations
can be easily reconciled in the application to specific problems.

Despite these many improvements, passage of the Act did not
come without opposition. The question of whether an ALJ system
could exist where damages could be awarded, but where an opportu-
nity for trial by jury is not afforded, posed some difficulty. The ac-
cepted answer among most commentators was that it could not. Va-
rious proponents of change, therefore, sought to create a method of
meeting the need for ALJ enforcement while at the same time meet-
ing constitutional requirements. A unique procedural set-up,
reached by compromise among various advocates, made passage of
the Act possible.2® The result was the creation of an election
whereby a complainant or respondent can, under Section 812(a),*
elect to go to court and have a jury.*”

Additionally, although some may have believed that certain as-
pects of the existing law, specifically attacked as oppressive to the
real estate industry, were meant to be changed by the Act,?® Con-

17. 1988 Act, supra note 1, § 814(e), at 1635 (private parties may intervene in
suit by Justice Department).

18. The Act is really composed of two or three separate and distinct statutes
providing alternate remedies. Brown v. LoDuca, 307 F.Supp. 102, 104 (E.D. Wis.
1969)

19. 1988 Act, supra note 1, § 810, at 1625-28.

20. Id. § 812, at 1629-33.

21. Id. § 813, at 1623-34.

22. Id. § 814, at 1634.

23. Fair Housing Regulatlons, supra note 2, at 3292-3308 (Parts 103 and 104).

24. Part 100 designates what is unlawful. Id. at 3283-92 (“Discriminatory Con-
duct Under the Fair Housing Act”). Part 103 covers Department of Housing and Ur-
ban Development (HUD) procedures. Id. at 3292-98, Part 104 pertains to administra-
tive hearings. Id. at 3298-3308. Parts 106, 109, 110, 115 and 121 deal with other
specific matters and are self-explanatory. Id. at 3308-3317.

25. A. Heifetz (Chief ALJ for HUD) and R. Butters (General Counsel, National
Association of Realtors), remarks at the Fair Housing-Fair Lending Legal Seminar for
Attorneys and Officials of Lending Institutions (January 25-26, 1989) (available in the
John Marshall Law School library) [hereinafter The John Marshall Seminar].

26. 1988 Act, supra note 1, § 812(a), at 1629.

27. The Attorney General shall commence and maintain these civil actions. Id.
§ 812(o), at 1632-33.

28. President Reagan made the following remarks upon signing P.L. 100-430 on
September 13, 1988:
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gress had no such intent.?®* The Regulations clearly state, for exam-
ple, that HUD does not interpret the statute or the Regulations to
make any change in the law with respect to intent.’° Rather, the
statute and the Regulations are neutral in this regard.®

A unique element of the 1988 amendments is the mandated re-
quirement for HUD to promulgate regulations explaining and effec-
tuating the act within 180 days.?* HUD, in the some 20 years of en-
forcement efforts under the 1968 Act, had sporadically sought to
issue regulations with only limited success. Apparently, Congress did
not want a repeat of that experience. As a result, extensive proposed
regulations were published on Monday, November 7, 1988.3°

In response to the extensive draft regulations, HUD received
some 6,500 comments,* approximately 4,000 of which expressed
concern about the regulations dealing with familial discrimination.®
The explanatory material accompanying the final regulations® make
clear the fact that the regulations are not meant to resolve disputes
with respect to existing case law.?” For example, the regulations do

I want to emphasize that this bill does not represent any congressional
executive branch endorsement of the nation, expressed in some judicial opin-
ions, that Title VIII violations may be established by a showing of disparate
impact or discriminatory effects of a practice that is taken without discrimina-
tory intent. Title VIII speaks only to intentional discrimination.

Remarks on signing the Fair Housing Amendments Act of 1988, 24 WEekLY CoMmP.
Fres. Doc. 1140 (Sept. 13, 1988).

29. Senator Edward Kennedy made the following remarks the next day:
Unfortunately, President Reagan used that historic occasion (signing of the
bill) to announce an interpretation of the Act that is flatly inconsistent with
Congress's understanding of the law. The President suggested that the act
should read as requiring proof of discriminatory intent in order to establish a
violation of the fair housing laws . . . As the principal Senate sponsor of the
1988 Act, I can state unequivocally that Congress contemplated no such intent
requirement.

134 Cone. REc. S12449 (daily ed. Sept. 14, 1988) (statement of Senator Kennedy).

30. For a discussion of the current law with respect to the appropriate eviden-
tiary standard, see J. KusHner, FAIR Housing §§ 3.01-3.15 (1984); R. ScHwEMM,
Housing DiscRIMINATION LAw 403-16 (1983); Schwemm, Discriminatory Effect and
the Fair Housing Act, 54 NoTRE DAME Lawyer 199 (1978). Note, Housing Discrimi-
nation - The Appropriate Evidentiary Standard For Title VIII of the Civil Rights
Act of 1968 — Resident Advisory Board v. Rizzo, 564 F.2d 126 (3d Cir. 1977) cert.
denied, 435 U.S. 908 (1978), 51 Temp. L.Q. 929 (1978).

31. Fair Housing Regulations, supra note 2, at 3232-35 (introduction to regula-
tions with explanatory material).

32. 1988 Act, supra note 1, at 1636.

33. Implementation of the Fair Housing Amendments Act; Proposed Rules, 53
Fed. Reg. 44992 (1988).

34. H. Carey (Attorney in the HUD General Counsel’s office) remarks at the
Fort Lauderdale Conference of Warren Gorham & Lamont and The Institute for Pro-
fessional and Executive Development (February 5 and 6, 1989) [hereinafter Florida
Conference).

- 85. C. Fisher, remarks at the Florida Conference, supra note 34.

36. Fair Housing Regulations, supra note 2, at 3232.

37. Id. at 3235.
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not change the case law with respect to proof of impact or effect,®®
or the rules relating to vicarious liability.*® Additionally, the issue
which is sometimes called “integration maintenance” has been left
to further hearings and subsequent Congressional action.*°

II. OVERVIEW

This article briefly reviews certain pertinent parts of the history
of the fair housing statutes and decisions*! that shaped the law and
led to passage of the 1988 Act, with a discussion of the role of spe-
cial interest groups, including the real estate industry, action groups
and governmental agencies.*? The coverage, procedure and available
remedies*® are discussed in some detail. Problems that have surfaced
and obvious areas of disagreement with respect to the meaning of
the Act are suggested. Finally, a prognosis of possible short and long
term impact is given.

III. HistoricAL CONTEXT

The roots of housing discrimination date to the establishment
of the permanent Jamestown Colony where, in 1627, differences in
the treatment of white and black indentured servants developed.*
The culture and economy of the new country required large amounts
of cheap labor*® and the exodus of persons from the old world was
not sufficient to supply needed laborers, particularly in the south
where large plantations predominated.*® The European settlers
found people of African descent to be an easy mark for slavery be-
cause of color, non-Christianity and numerosity. Of course, early
laws then evolved to permit such a practice.

38. Id. (“these regulations are not designed to resolve the question of whether
intent is or is not required to show a violation. . .”).

39. Id. at 3236.

40. 134 Cong. Rec. H4903 (daily ed. June 29, 1988) (statement of Rep.
Edwards).

41. Fair housing laws include the Civil Rights Laws, 42 U.S.C. §§ 1981, 1982
(1982), The Fair Housing Act, 42 U.S.C. §§ 3601-3619 (1982), and Fair Lending Laws,
15 US.C. § 1691(a) (1982).

42. In addition to fair housing and real estate industry groups, the Justice De-
partment, HUD, the HUD General Counsel, and the HUD Fair Housing and Equal
Opportunity Department, took strong positions on who should be responsible for cer-
tain tasks such as issuing the charge, prosecution, and decision making with respect
to prosecution. See, Fair Housing Regulations, supra note 2, at 3234.

43. See infra notes 128 - 161 and accompanying text (coverage), 168 - 186 and
accompanying text (procedure) and 191-192 and accompanying text (remedies) for a
discussion of these topics.

44. L. BENNETT, BEFORE THE MAYFLOWER, A HISTORY OF BLACK AMERICA, 35-39
(Penguin, 1984).

45. Id.

46. Id.
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Later, The Preamble to the United States Constitution, stating
the peoples’ desire “to form a more perfect union” proved to be an
empty promise to African Americans who were counted only as
3/5ths of a person, subject to extradition if they escaped slavery.*’
Moreover, the slave syndrome could be and was enforced because
the slave trade was not curtailed. Though blacks played a large role
in the American Revolution,*® the promise of freedom did not ex-
tend to African Americans.*®

Courts have also been unreceptive to the rights of African
Americans until, arguably, very recently. In Dred Scott v. Sanford,*®
the Supreme Court stated that a black man had “no rights which
the white man was bound to respect. . .” Abolitionists cried out for
an end to the practice of slavery, and the decline of the economics of
the slave based economy eroded the system to some extent.®? With
the Civil War came Lincoln’s emancipation proclamation®® and the
13th Amendment.®® Practices did not die easily,** however, and the
fourteenth amendment and®® and the Civil Rights Acts®® were
passed to aid in the elimination of the badges and incidents of
slavery.

There followed a period of neglect, with little development in
housing law®” and little attention to housing rights as such.®® The
cases that did surface show the nature of the problem,*® and the
similarities in several areas.®® There were counterproductive forces®!
both in the private sector®® and in government. The Federal Hous-
ing Administration (“FHA”) manual, for instance, instructed the
FHA staff and appraisers to take into account the racial makeup of

47. US. Consrt,, preamble.

48. 16 EncycLoPepIA BRITANNICA, Negro, American, 188-201 (1967).

49. L. BENNETT, supra note 44, at 226.

50. 60 U.S. (19 How.) 393, 407 (1856).

51. L. BENNETT, supra note 44, at 160.

52. P. FINDLEY, A. LincoLN: THE CruciBLE oF CONGRESS, 252-56 (1979).

53. US. Consrt., amend. XIII.

54. See, e.g., M. KonviTz & T. LESKES, A CENTURY OF CIviL RIGHTS 12-17 (dis-
cusses the Mississippi Black Codes).

55. U.S. Const,, amend. XIV.

56. 42 U.S.C. §§ 1981, 1983, 1985 (1982).

57. But see Slaughter House cases, 83 U.S. (16 Wall.) 36 (1872) (thirteenth
amendment specifically designed to eliminate slavery).

58. See Civil Rights cases, 109 U.S. 3 (1883) (restrictive interpretation of the
Civil Rights Act and the thirteenth and fourteenth amendments as they related to
public accommodations).

59. Buchanan v. Warley, 245 U.S. 60 (1917) (fourteenth amendment forbids or-
dinance prohibitting blacks from occupying homes).

60. Harmon v. Tyler, 273 U.S. 668 (1927) (group home ordinance).

61. See generally, R. HELPER, RAcIAL PoLicIEs & PracTICEs oF ReAL ESTATE
BROKERS (1969). .

62. Apvisory COMMITTEE TO THE DEPARTMENT OF HousING AND URBAN DEVELOP-
MENT, FREEDOM OF CHoICE IN HousiNG (1972) (outlining the need for behavioral and
attitudinal change).
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a neighborhood.®®

The priorities that were making discrimination possible were
under attack,® with some success,®® but the issue was still one that
gave leaders pause.®® In fact, municipalities®” and states®® were
ahead of the federal government in enacting housing laws. Except
for a few forward looking members of Congress,® the leaders were
fairly timid.

Then, in 1968, two events changed the course of fair housing. In
the fateful month of April, 1968, shortly after Jones v. Alfred H.
Mayer™ was argued in the Supreme Court, Martin Luther King was
assassinated. A flurry of activity followed and the 1968 Fair Housing
Act became law on April 11, 1968.” The second event happened two
months later when the Supreme Court finally decided Jones,” rul-
ing that Section 1982 of the 1866 Civil Rights Act covers all housing
discrimination, both public and private.” Then action began in
earnest.”

At the time of the passage of the Fair Housing Act in 1968,
many areas of the country had active fair housing groups. Chicago,
for example, had a strong fair housing organization called the Lead-
ership Council for Metropolitan Open Communities, which had been
formed as a result of the marches of Martin Luther King of the
Southern Christian Leadership Conference and the Chicago Free-
dom Movement in 1966.” In other communities, such as Cleveland,
Boston, Atlanta, St. Louis and the Bay area of California, strong,
privately funded or partially privately funded groups with exper-
ienced leadership were acting as lobbyists, and served as a catalyst
in promoting change in the housing patterns in these areas.”

63. R. HELPER, supra note 61, at 202-03.

64. Corrigan v. Buckly, 271 U.S. 323 (1926).

65. Shelly v. Kramer, 334 U.S. 1 (1948) (racially restrlctlve covenant).

66. President Kennedy issued an executive order on November 20, 1962, di-
recting all federal agencies to end discrimination in federally owned property. EXEc.
OrpER No. 11,063, 27 Fed. Reg. 11527 (1962).

67. See, e.g., CHicaco, IL. MunicipaL Cope §§ 198.7B-1 - 198.7B-13 (1984)
(Chicago Fair Housing Ordinance was originally passed Sept. 11, 1963).

68. See, e.g., Mass. ANN. Laws ch. 151B, §§ 1 - 10 (Law Co-op. 1976) (Act origi-
nally passed in 1946).

69. Senators Mondale and Javits played important roles in the passage of the
original Fair Housing Act. For a general legislative history of the Act, see 1968 U.S.
Cope Cong. & ApMIN. NEws 1837.

70. 392 U.S. 409 (1968).

71. 42 U.S.C. §§ 3601 - 19 (1982).

72. Jones, 409 U.S. at 436.

73. Id.

74. See, CHicAGO UrRBAN LEAGUE, BLACk HOMEOWNERS IN TRANSITION AREAS
(1981) (illustrates the process of racial change and the problems that still exist).

75. See infra notes 96-99 and accompanying text for a discussion of the role of
these various fair housing groups.

76. See J. KUSHNER, supra note 30, § 10.02 (fair housing groups have enjoyed
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These groups, along with such groups as the League of Women
Voters, local NAACP chapters, Urban Leagues, and legal assistance
organizations continued their agenda on behalf of those persons who
were being denied housing because of race, color, religion, or na-
tional origin.” The Leadership Council For Metropolitan Open
Communities, for example, developed a strong legal action program,
providing testing and auditing and representation for persons com-
plaining of discrimination in housing.” At the same time, agencies
of the cities, such as Chicago, Illinois and its surrounding communi-
ties of Evanston, Park Forest, Park Forest South, Oak Park and
others, and similar communities throughout the country, beefed up
their ordinances and provided assistance through their corporation
counsels in enforcing fair housing laws.™

Organized real estate industry groups were in direct conflict
with fair housing and legal action groups, cities, villages and states.
Prior to the passage of the Fair Housing Act, apparently many indi-
viduals within the real estate industry were under the impression
that there were no laws particularly precluding differences in treat-
ment based on race, color, religion and national origin. Therefore,
with Jones, and the passage of new laws, changes had to be made
which the industry was slow to adopt.®®

The initial disputes arose when fair housing groups, supporting
individuals seeking housing, filed lawsuits. These lawsuits were
heavily resisted by individual brokers and salespersons, as well as by
owners and managers of rental property.®® While opposition from
the organized real estate industry has subsided to some degree,®
tension still exists. Real estate and financial institution spokesper-
sons complain that they have been put in the middle, or made re-
sponsible for solving the ills of society.

In the beginning there also existed a considerable amount of di-
visiveness within federal departments and among the various state
agencies. Differences of opinion with respect to priorities, coverage

considerable success in fighting housing discrimination); F.W. Caruso, Remarks at
The John Marshall Seminar, supra note 25.

71. Fair Housing Regulations, supra note 2, at 3234.

78. See, Legal Times, August 19, 1985, at 6 - 7 (discusses the successes of the
Leadership Council For Metropolitan Open Communities).

79. See J. KusHNER, supra note 30, § 8.35 (discusses state and local laws).

80. The real estate industry consists of real estate brokers, licensed by the vari-
ous states and sometimes by local government as well, builders, developers, the bank-
ing industry or financing industry, appraisers, insurance providers and any support
groups, such as rehabbers. F.W. Caruso, Remarks at the John Marshall Seminar,
supra note 25.

81. See Blockman v. Sandalwood Apartments, 613 F.2d 169 (7th Cir. 1980) (al-
leging interference with contract).

82. See NATIONAL ASSOCIATION oF REALTORS, AFFIRMATIVE MARKETING HAND-
BOOK 5 (1975) (handbook designed to clarify realtor responsibility).
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needed and penalties evolved, causing conflict in the various state
legislatures and local governments, private fair housing groups, and
those charged with implementing the law. Private organizations and
state and local governments were often at loggerheads on the way
laws should be enforced.

At the federal government level,®®* HUD was charged with the
administration of the Fair Housing Act and the Justice Department
had certain responsibilities under the Act.®* At the outset, the Jus-
tice Department effort was led in the Civil Rights division by Frank
Schwelb, who was active in filing fair housing cases and prosecuting
them with a strong staff throughout the country. However, the num-
ber of cases filed by the Justice Department from 1968 through
1988, although it had a staff of about 30 people, apparently never
exceeded 29 cases per year.®® This is in contrast with the Leadership
Council, which in one year filed 62 federal cases, and over a period
of time from 1970 through 1988 filed a.number of cases averaging
approximately 45 federal cases per year.

In addition to the limiting effect on enforcement of the Justice
Department’s comparatively small caseload. HUD was limited in its
enforcement impact because it could only conciliate, with no powers
of enforcement. HUD found early on that defendants or respondents
often would not deal with HUD. HUD and the Justice Department,
the fair housing groups and enforcement agencies at state and local
levels, each with particular limitations, sought to enforce the law.
Other agencies within the various political subdivisions were pro-
tecting or supporting the real estate industry. Some HUD FHA sec-
tions, state licensing agencies and zoning boards, were in direct con-
flict with enforcement efforts on many occasions.®®

The early fair housing cases brought to light the issues that the
Fair Housing Act raised but did not resolve. For instance, the inter-
ests of the fair housing groups and the enforcement people were to
expand the law and make it more enforceable. The effectiveness of
such efforts is evidenced in Trafficante v. Metro. Life Ins. Co., in
which the court gave deference to HUD’s opinion.®” The Leadership

83. See generally, D. FaLk & L. H. FrankLIN, EQquaL HousIiNG OPPORUNTIY: THE
UNFINISHED FEDERAL AGENDA (1976); G. ORrIELD, FEDERAL PoLicy, LocAL POWER, AND
METROPOLITAN SEGREGATION (1975) (available through the Brookings Institution).

84. 42 U.S.C. § 3608 (1982) (HUD responsibilities); Id. § 3613 (Attorney Gen-
eral responsibilities).

85. See J. KUSHNER, supra note 30, § 10.01 n.2 (300 suits filed between 1968 and
1980).

86. See, e.g. Amicus Curiae Brief of the National Association of Realtors In
Support of Petitioners, Gladstone Realtors v. Village of Bellwood, 441 U.S. 91 (1979)
(No. 77-1493) (“the testing experience is premised on pretensel[,]. . . lawyer manipu-
lated [and] involves an inherent bias.”).

87. 409 U.S. 205, 210 (1972) (administrative construction of the Act is “entitled
to great weight.”).
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Council For Metropolitan Open Communities, and agencies like it
were doing testing and auditing,®® and filing lawsuits. In an effort to
obtain rulings on liability, agency, and damage issues, state and local
agencies were making efforts to expand coverage and standing, and
obtain larger damages and stronger injunctive relief.

On the other hand, the interests of the real estate industry,
banks, and appraisers, were to try to limit the Act and make it as
difficult as possible for such actions to be filed. The issues that arose
between these competing groups included questions of procedure,
interpretation, burdens of proof, and issues relating to who could
sue and whom they could sue. The steering cases, such as Village of
Bellwood v. Gladstone Realtors,®® are good examples of cases with
vigorously disputed issues. Metro. Hous. Dev. Corp. v. Village of Ar-
lington Heights, and its progeny, dealt with questions concerning
whether a plaintiff, in a Fair Housing Act case, has the burden of
proving or showing evidence that the defendant acted
intentionally.®®

Another problem surfaced that caused concern for fair housing
groups and governmental agencies. That is, while in places such as
Chicago, Atlanta, Boston, St. Louis, Denver and the Bay area of Cal-
ifornia, lawyers were often available to file fair housing suits,” in
outlying areas lawyers were often scarce or sometimes reluctant to
buck the system. As a result, lawyers for the Leadership Council For
Metropolitan Open Communities, for instance, were called upon to
practice in southern Illinois on cases as far south as Danville, and
also participated in cases in Oklahoma City and in other states
throughout the nation. These fair housing groups, and HUD, argued
that without enforcement, much of the country, and a large percent-
age of the potential fair housing actions, would not be covered. As
such, one of the major issues that these groups pursued was the es-
tablishment of broadened enforcement power of HUD.%*

The real estate industry, and special interest groups related
thereto, were more concerned about eliminating the perceived situa-
tion that, whatever happened, they were to be held responsible for
the existence of discrimination. Arguments arose as to the issues of
managed integration, affirmative action, when a real estate person
was required to recognize a local fair housing group that was inter-

88. See, Comment, Fair Housing — The Use of Testers to Enforce Fair Hous-
ing Laws — When Testers Are Sued, 21 S1. Louts ULJ. 170 (1977).

89. 569 F.2d 1013 (7th Cir. 1978) modified, 441 U.S. 91 (1979).

90. 558 F.2d 1283 (7th Cir. 1977), cert. denied 434 U.S. 1025 (1978). See also
Schwemm, From Washington to Arlington Heights and Beyond: Dtscnmmatory Pur-
pose in Equal Protection Litigation, 1977 U. ILL. L. F. 961.

91. See, supra note 76 and accompanying text discussing these groups.

92. These enforcement powers are now, in fact, in existence. Fair Housing Reg-
ulations, supra note 2, at 3232.
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ested in maintaining integration, and when such integration mainte-
nance became segregation or discrimination.®® The question of in-
tent versus effect, as it relates to the plaintiff’s burden of proof,
became important to real estate industry groups because the prac-
tices of discrimination were so ingrained in real estate development
and sales, that even if a person was neutral, he might participate in
something that would result in discrimination.®*

On particular issues, organizations concerned about handi-
capped individuals and families with children also played a large
role in adding provisions to the new fair housing law. These in-
cluded the Children’s Defense Fund, the American Civil Liberties
Union and the Mental Health Law Project. These groups and others
were influential in expanding the coverage of the Act, and also influ-
enced HUD in its promulgation of regultions.®®

IV. GENERAL SUMMARY OF THE 1988 Act

A. How the 1988 Changes Will Fit-In

In these jurisdictions where strong fair housing groups have
been organized and sustained, fair housing and fair lending laws
have provided speedy and effective means for obtaining relief when
discrimination in housing and lending occurs. In the Chicago area
and Northwest Indiana, the Leadership Council For Metropolitan
Open Communities®® and the Northwest Indiana Open Housing
Center®” have filed and successfully prosecuted a large number of
cases. Other areas with strong fair housing groups have shared that
experience.®® The 1988 amendments provide new ways in which such
support organizations can spread information, encourage individuals
to seek relief and continue to train and support local private attor-
neys who will take fair housing cases at all levels.*®

93. The new regulations speak to the issue of whether affirmative fair housing
activities are permissible. Id at 3235.

94. See supra notes 28-31 and accompanying text discussing the requisite stan-
dard of proof as it relates to intent under the Act.

95. Fair Housing Regulations, supra note 2, at 3234; H. Carey, Remarks at the
Florida Conference, supra note 34.

96. The Leadership Council For Metropolitan Open Communities, serving the
six counties of the Chicago area, was formed in 1966 as a result of the efforts of Dr.
Martin Luther King in Chicago.

97. The Northwest Indiana Open Housing Center in Gary, Indiana, was organ-
ized with the help of the Leadership Council with local support, both public and
private.

98. Other similar organizations exist in Milwaukee, Cincinnati, Cleveland, New
York and the San Francisco Bay area. Some groups in other areas have been unable
to sustain their strength as government and private source financing has dried up.

99. Provisions for fees and costs, as well as the well established rules relating to
standing encourage private sector involvement in the enforcement process.
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The new law relates to every kind of housing discrimination®®
and provides relief for all persons, municipalities and organizations,
including, under the 1988 Act, the Secretary of HUD.!*! Standing is
interpreted broadly, and all injured persons may sue, including, for
example, whites denied rights or otherwise injured because of racial
discrimination,'®® victims of steering,'®® and those exposed to the
dissemination of false information, including testers.’** Two new
categories of protected groups are added: handicapped persons and
families with children, and these groups will also have standing.!®

Comprehensive mandatory injunctive relief and significant
damages have been regularly available in federal and state courts
and in some state administrative agencies.'®® Injunctive relief can be
obtained as the administrative action progresses under the 1988 Act.
In the HUD administrative process, a HUD Administrative Law
Judge can award actual damages.'*® Moreover, the Justice Depart-
ment can obtain actual and punitive damages for private persons, as
well as injunctive relief under Section 814.'° Damages are regularly
awarded to compensate injured parties for actual injury, such as em-
barrassment and emotional distress, and punitive damages serve as
an example to others, deterring future discriminatory acts.'°® Attor-
ney’s fees and costs are part of the remedy and are awarded as a
matter of course to a prevailing plaintiff under Section 813.}° Suc-
cessful parties, including defendants, may also recover fees under
Section 1988 of the 1866 Civil Rights Act.'!*

In essence, the 1988 Fair Housing Act is a comprehensive law
which makes all discrimination in housing for covered classes unlaw-

100. The new fair housing laws will continue to provide a remedy to victims of
sexual harassment, a pervasive problem in the housing market. See, Cahan, Home is
No Haven: An Analysis of Sexual Harassment in Housing, 1987 Wis. L. Rev. 1061.

101. 42 U.S.C. § 3610(a)(1)(A)(i), The Secretary may file on the Secretary’s own
initiative. )

102. Walker v. Pointer, 304 F. Supp. 56 (N.D. Tex. 1969); See also,
Schoenberger, A Prolegomena to Reviving the Civil Rights Act of 1866: White Stand-
ing Under Section 1981 - A Federal Common Law Right to Contract, 8 Loy U. CHi
L.J. 81 (1976)(applies to housing cases as well).

103. Gladstone Realtors v. Village of Bellwood, 441 U.S. 91 (1979).

104. Havens Realty Corp. v. Coleman, 455 U.S. 363 (1982).

105. 1988 Act, supra note 1, § 804, at 1620 - 22. See generally, Stanley, Age
Restrictions in Housing: The Denial of the Family’s Right to Its Integrity, 19 Harv.
CR.-CL. L. Rev. 61 (1984); Travalio, Suffer the Little Children — But Not in My
Neighborhood: A Constitutional View of Age - Restrictive Housing, 40 Ouio St. L.J.
295 (1979) (discussing pervasive problems of familial discrimination).

106. Davis v. The Mansards, 597 F. Supp. 334 (N.D. Ind. 1984).

107. 1988 Act, supra note 1, § 812(g)(3), at 1630.

108. Id. § 814, at 1635-35.

109. Phillips v. Hunter Trails Community Ass’n, 685 F.2d 184 (7th Cir. 1982).

110. 1988 Act, supra note 1, § 813(c)(2), at 1634. The Secretary may also file on
the Secretary’s own initiative. Id. § 810(a)(1)(A)(i), at 1625.

111. 42 U.S.C. § 1988 (1982). See, Williamsburg Fair Hous. Comm. v. Ross-Rod-
ney Hous. Corp., 599 F. Supp. 509 (S.D. N.Y. 1984).
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ful and provides a method of vindicating a “policy that Congress
considered to be of the highest priority.”**? It builds on the 1866
Civil Rights Act which prohibits discrimination in the sale or rental
of housing, both public and private.**® These laws are meant to elim-
inate the badges and incidents of slavery and its burdens and disa-
bilities.!** Fair lending laws add to fair housing law provisions which
prohibit discrimination in lending.''* The 1988 Act also expands
coverage to include all real estate related transactions, which per-
tains to the making or purchasing of loans.''¢

These laws, and the regulations, provide a workable framework
for dealing with and eliminating most discrimination as it relates to
housing and lending. A sound understanding of the design and reach
of these laws as amended by the 1988 Act is needed to assess any
particular fact situation and to provide advice to clients with respect
to legal rights and remedies. The practitioner should continue to
seek clarification and direction from HUD and state and local agen-
cies and publications in the field.'!?

B. Specific Provisions of the New Act

Section 801 of the Fair Housing Act,'*® stating the Act’s policy,
is not affected by the Fair Housing Amendments Act. This stated
policy is significant because it shows the continued intent of Con-
gress to provide a broad remedial law to provide for fair housing
thoughout the United States. It will be the continuing obligation of
the courts to follow this policy.

Section 802 sets forth definitions of certain terms used in the
Act. The definitions are particulary important in instances where
new issues are raised by additional coverage,!'® particular exemp-
tions'?® and new procedural avenues,'?! or where technical defenses

112. Trafficante v. Metro. Life Ins. Co., 409 U.S. 205, 211 (1972).

113. 42 U.S.C. § 1982 (1982).

114. Jones v. Alfred H. Mayer Co., 392 U.S. 409, 439 (1968).

115. Laufman v. Oakley Bldg. & Loan Co., 408 F. Supp. 489 (S.D. Ohio 1976).

116. 1988 Act, supra note 1, § 805, at 1622 Fair Housing Regulations, supra
note 2, §§ 100.110-100.135, at 3286-87.

117. See Equal Opportunity in Housing (P-H) (contains federal and state stat-
utes, consent decrees, unreported cases, state cases and administrative regulations); J.
KUSHNER, supra note 30; R. ScHWEMM, supra note 30. Pamphlets are also available
through the Leadership Council For Metropolitan Open Communities and F. Willis
Caruso, including such topics as fair housing practice, testing and auditing, expert
witnesses, jury trials, and a matrix of fair housing cases.

118. 42 U.S.C. § 3601 (1982).

119. See, e.g., 1988 Act, supra note 1, § 802(h) at 1619 (defining “handicap”);
Fair Housing Regulations, supra note 2, § 100.201, at 3287-88 (various definitions
including “handicap”).

120. See, e.g., 1988 Act, supra note 1, § 807(b)(2)(B) at 1623; Fair Housing Reg-
ulations, supra note 2, § 100.303, at 3290 (housing solely for persons 62 years cld and
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may appear to be available to a party charged. The term “dwelling,”
for example, is not changed, and includes vacant land “which is of-
fered for sale or lease for the construction or location theron of any
such building, structure, or portion thereof”.'?? With respect to the
term “handicap,” the definition is taken from that found in the Re-
habilitation Act,'?® and the term “covered multifamily dwellings” is
newly defined in regard to the new provisions relating to handicap
discrimination.?*

The term “aggrieved person” is not limited, but includes, for
example, corporations, fair housing groups, trustees, testers, legal
representatives, and the Secretary of HUD.'*® The term also in-
cludes municipalities.'?® The definition of “Discriminatory Housing
Practice” is now expanded to include intimidation.!?’

Sections 804 and 805 of the Act outline the types of activities it
covers. In essence, the new Fair Housing Act covers every kind of
commercial activity and almost every conceivable private transac-
tion, with few exemptions. The exemptions most commonly raised
are usually described as the sale of a private residence by the owner
without the use of a real estate agent and rental of a unit in an
owner occupied apartment building of four units or less.!?®* However,
the 1968 Act included other significant exemptions and the new Act
adds different ones.'*® Such exemptions are not applicable to a Sec-
tion 1982 case, however.!*® Some of the exemptions or similar ones
may also exist under other federal, state or local laws which prohibit
discrimination.!*!

Section 804 makes discrimination in the sale or rental of hous-

older); 1988 Act, supra note 1, § 807(b)(2)(C), at 1623; Fair Housing Regulations,
supra note 2, § 100.304, at 3290-91 (qualifying housing for persons over 55 years of
age).

121. See, e.g., 1988 Act, supra note 1, § 802(e) at 1620 (defining “conciliation”).

122. 42 U.S.C. § 3602(b) (1982).

123. 29 U.S.C. § 706(7) (1982).

124. 1988 Act, supra note 1, § 804(f)(7) at 1622 (including buildings with eleva-
tors and ground floor units in other buildings with 4 or more units).

125. 1988 Act, supra note 1, § 802(i), at 1619.

126. Village of Bellwood v. Gladstone Realtors, 569 F.2d 1013 (7th Cir. 1978),
aff'd as modified, 441 U.S. 91 (1979).

127. 1988 Act, supra note 1, § 802(f), at 1619 (includes Section 818 (old Section
817) regarding intimidation and is now enforceable by HUD).

128. 42 U.S.C. § 3603(b) (1982).

129. See, e.g. 1988 Act, supra note 1, § 807(a) at 1623 (existing religious exemp-
tion); Id. § 807(b), at 1623 (housing for older persons); Id. § 804(f)(9), at 1622 (sub-
stantial physical damage to property); Fair Housing Regulations, supra note 2, §
100.202(c)(1)-(5) and (d), at 3288 (permissable inquiries).

130. Morris v. Cizek, 503 F.2d 1303 (7th Cir. 1974).

131. State and local laws may have to be brought into compliance to remain
substantially equivalent after 40 months. Fair Housing Regulations, supra note 2, §
115, at 3311.
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ing unlawful in general and describes certain unlawful acts.’®* The
first clause sets forth the most obvious act of discrimination. That
is, it is unlawful to refuse, on a prohibited basis, to sell or rent after
an individual makes a bona fide offer.'** The prohibition against dis-
crimination because of handicap is not included in the blanket pro-
scriptions of Sections 804(a) through 804(d). Handicap discrimina-
tion is subject to certain “reasonableness” tests under the statute
and regulations.'®*

An individual’s refusal to complete a sale or to accept a bona
fide offer to lease or buy is often subtle, and couched in other lan-
guage. The Act covers subtle and simple minded discrimination as
well as that which is blatant. Race simply may not be a factor in any
decision concerning housing. For instance, in Smith v. Sol D. Adler
Realty Co.,'*® the defendant claimed the sublessor was not accept-
able for a series of reasons, including credit. The court ruled, how-
ever, that despite the laundry list of other supposed reasons, the
plaintiff could not be turned down where race was a factor in the
denial.’®*® Similarly, in Moore v. Townsend,'® Mr. Moore made a
bona fide offer and, under the circumstances, race was a factor in
denial of the housing. In that instance, the part of the contract call-
ing for the seller’s signature was torn off and the seller claimed the
contract had not been signed. The court found there was a denial of
housing based on race and affirmed the district court’s order of spe-
cific performance, requiring that the seller convey the property to
Mr. Moore.!3®

It is also unlawful to refuse to negotiate for sale or rental.’®® A
seller or landlord may try to deny housing by refusing to negotiate
at some point in the sale or rental process. Landlords have often
hidden, or refused to answer the door when a black person comes to
the apartment.'*® It is more likely, however, that such refusals to
negotiate will come later in the process. In Williamson v. Hampton
Management Co.,'*' for example, two black sublessees found they
were unable to contact representatives of management and, when
they could reach someone at the management office, these repre-

132. 42 U.S.C. § 3604 (1982).

133. “Prohibited basis” under this section includes race, color, religion, national
origin and now familial status. 1988 Act, supra note 1, § 804(a), at 1622.

134. See, e.g., id. § 804(f)(3)(B), at 1621; Fair Housing Regulations, supra note
2, § 100.204(a), at 3289 (“reasonable accommodations”).

135. 436 F.2d 344 (7th Cir. 1970).

136. Id. at 349, citing Jones v. Alfred H. Mayer Co., 392 U.S. 409 (1968).

137. 525 F.2d 482 (7th Cir. 1975).

138. Id. at 485.

139. 42 U.S.C. § 3604(b) (1982). .

140. Miller v. Apartments and Homes of New Jersey, Inc., 646 F.2d 101 (3d Cir.
1981).

141. 339 F. Supp. 1146 (N.D. Ill. 1972).
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sentatives refused to deal with them. Similarly, in Crumble v.
Blumthal,'*? the defendant created a ruse, claiming that a check did
not clear.

If the acts which deny housing do not clearly fall within any of
the words or phrases referred to above, then they are covered by the
general clause “otherwise make unavailable or deny.”'*® This lan-
guage makes it unlawful to deny housing for a prohibited reason and
covers more sophisticated methods of denying housing such as steer-
ing,"** combinations of steering and panic methods,** and abuses in
the real estate marketing system.!*® The “otherwise unavailable”
clause also covers redlining’*” and zoning practices which have the
effect of denying housing.'*®

Section 804(b) prohibits discrimination in the terms, conditions
or privileges of sale or rental.’*® This pertains to any practice that
makes purchase or rental more difficult or expensive because of a
prohibited reason. For example, requiring blacks to pay closing costs
whites are not required to pay,'®® or charging higher fees to blacks, if
shown, constitutes a fair housing violation.®*

Section 804 (c) prohibits discrimination in advertising, specifi-
cally commercial advertising.!*? The prohibition against publishing
prohibits officials from recording real estate documents that contain
racially discriminatory language'®® and prevents title companies
from including a racial covenant objection in title reports. Racially
selective advertising is also prohibited.

142. 549 F.2d 462 (7th Cir. 1977).

143. 42 US.C. § 3604(a) (1982) (emphasis added).

144. Village of Bellwood v. Gladstone Realtors, 569 F.2d 1013 (7th Cir. 1978),
modified 441 U.S. 91 (1979).

145. Zuch v. Hussey, 366 F. Supp. 553 (E.D. Mich. 1973) aff’d 547 F.2d 1168
(6th Cir. 1977).

146. Fair Housing Council of Bergen County, Inc., v. Eastern Bergen County
Multiple Listing Serv., Inc., 422 F. Supp. 1071 (D. N.J. 1976).

147. Harrison v. Otto G. Heinzeroth Mortgage Co., 430 F. Supp. 893 (N.D. Ohio
1977); Laufman v. Qakley Bldg. & Loan Co., 408 F. Supp. 489 (S.D. Ohio 1976).

148. Metro. Housing Dev. Corp. v. Arlington Heights, 616 F.2d 1006 (7th Cir.
1980). See generally, Caruso, The History Beyond the Village of Arlington Heights
v. Metropolitan Housing Development Corp. Case, 55 Law & HousInG J. 47 (1977).

149. 42 U.S.C. § 3604(b) (1982).

150. United States v. Pelzer Realty Co., Inc., 484 F.2d 438 (5th Cir. 1973) cert.
denied 416 U.S. 936 (1974).

151. Clark v. Universal Builders, Inc., 501 F.2d 324 (7th Cir. 1974, cert. denied
419 U.S. 1070 (1974).

152. Pittsburgh Press Co. v. Pittsburgh Comm’n on Human Relations, 413 U.S.
376, 389 (1973) (prohibition of discriminatory advertisements does not violate first
amendment when it pertains only to “commercial speech”); United States v. Hunter,
459 F.2d 205 (4th Cir. 1972) (Civil Rights Act prohibition of discriminatory advertis-
ing is constitutional), cert. denied 409 U.S. 934 (1972); Holmgren v. Little Village
Community Reporter, 342 F. Supp. 512 (N.D. Ill. 1971) (language preference in ad-
vertisement violates Act).

153. Mayers v. Ridley, 465 F.2d 630 (D.C. 1972).
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It is further unlawful to represent that a unit is not available
when it is, in fact, available. This is probably the most common way
people deny housing. Panic peddling and similar practices are also
specifically unlawful.'®**

Discrimination in lending and financing practices'®® are now
covered in Section 805 of the new Fair Housing Act and are defined
as “Real Estate Related Transactions.”*®® Such acts are also covered
by Section 708 of the Equal Credit Opportunity Act.!*? These
prohibitions relate to all types of practices that have the effect of
discriminating with respect to financing.'®

The refusal to allow access or membership in broker and other
real estate organizations such as multiple listing services, is prohib-
ited by Section 806 and the 1989 regulations make this violation
more clear.!®® Denial of entry into such a real estate board or multi-
ple listing service is actionable regardless of the reasons or motives
for the desired membership.'®® Injury in fact from denial of mem-
bership establishes standing.'®’ Refusal to co-broker in retaliation
for filing a suit under Section 806 constitutes a violation of Section
817 as well.

In addition to the new coverages under the 1988 Act, it also
confers new specific obligations on HUD.'®? Such requirements cre-
ate an affirmative obligation upon HUD and other departments of
government.'®® These provisions take on new importance with the

154. 42 U.S.C. § 3604(d) (1982). See, e.g., Zuch v. Hussey, 394 F. Supp. 1028
(E.D. Mich. 1973); United States v. Mitchell, 327 F. Supp. 476 (N.D. Ga. 1971);
Brown v. State Realty Co., 304 F. Supp. 1236 (N.D. Ga. 1969).

155. Section 805 is expansive, and indicates a congressional intent to cover all
incidents related to financing. 1988 Act, supra note 1, § 805, at 1622-23; Fair Housing
Regulations, supra note 2, §§ 100.110 - 100.130, at 3286-87. See also 134 Conc. REc.
$10549 (daily ed. August 2, 1988) (statement of Sen. Susser) (factors justified by bus-
iness necessity are permissible).

156. 1988 Act, supra note 1, § 805, at 1622-23.

157. 15 U.S.C. § 1691 (1982) (creditors cannot discriminate in any credit trans-
action). See also, Laufman v. Oakley Bldg. & Loan Co., 408 F. Supp. 489 (S.D. Ohio
1976). :

158. See, e.g., United States v. American Inst. of Real Estate Appraisers, 442 F.
Supp. 1072 (N.D. IlL. 1977) (standards causing appraisers to use race as a negative
factor makes housing “otherwise unavailable”) appeal dismissed 590 F.2d 242 (7th
Cir. 1978); Harper v. Union Savings Ass’n., 429 F. Supp. 1254 (N.D. Ohio 1977) (dis-
crimination in manner in which defaulted mortgager are foreclosed violates Act).

159. Fair Housing Regulations, supra note 2, § 100.90, at 3286 (regulations list
separate actions which violate the Act).

160. Havens Realty Corp. v. Coleman, 455 U.S. 363, 374-75 (1982) (those receiv-
ing untruthful information have standing).

161. Id.

162. 1988 Act, supra note 1, § 808, at 1623-24.

163. Shannon v. HUD, 436 F.2d 809 (3rd Cir. 1970) (black residents have stand-
ing to sue HUD for funding subsidized housing project perceived as potentially in-
creasing concentration of low-income blacks in the area).
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1988 amendments.'® The Fair Housing Amendments Act contem-
plates efforts with respect to education generally, as well as prescrib-
ing specific studies to show the nature and extent of discrimination.
HUD will also have the primary responsibility for administering the
new provisions found in Sections 810'®® and 812.1% The new and ex-
panded powers make it possible for HUD to enforce the law rather
than merely try to persuade persons to follow it.¢?

The framework of Section 810 allows individuals or the Secre-
tary to file a complaint with HUD within one year of the alleged
discriminatory housing practice.'®® The Secretary then has the duty
to serve notice on both the aggrieved party and the respondent.!®?
The respondent may then file an answer to the complaint.!”

The Secretary must then initiate an investigation, which is
designed to be completed within 100 days of the date on which the
complaint was filed.!” HUD has, among other things, broad sub-
poena powers to facilitate this investigation.!”® During the investiga-
tory time period, the Secretary also has a duty to engage in concilia-
tion.'”® This is designed to culminate in a concilation agreement
between the parties which will bind the parties and spare judicial
resources.'” At the end of the investigation, the Secretary must then
prepare a final investigative report.!”®

At this time, the Secretary must also make a determination, if
no conciliation agreement has been reached, of whether there is
“reasonable cause to believe that a discriminatory housing practice
has occurred or is about to occur.”*?® If the Secretary answers this
question affirmatively, the Secretary must then issue a charge and
then proceed pursuant to Section 812.77 Otherwise, the Secretary
must dismiss the complaint.

If a charge is issued, section 812 then shifts the decisional bur-

164. The new Act places new obligations on HUD to report its activities and-
those of other agencies and, therefore, requires HUD to be more proactive in provid-
ing for fair housing. Fair Housing Regulation, supra note 2, § 121.2, at 3317.

165. 1988 Act, supra note 1, § 810, at 1625-29.

166. Id. § 812, at 1629-33.

167. 134 Cong. REc. S10550 (daily ed. August 2, 1988) (statement of Sen. San-
ford) (“{wlith an effective enforcement system in place, we will truly be able to elimi-
nate discriminatory practices in the sale and rental of housing.”).

168. 1988 Act, supra note 1, § 810(a)(1)(A)(i), at 1625.

169. Id. § 810(a)(1)(B)(i),(ii) at 1625.

170. Id. § 810(a)(1)}(B)(iii), at 1625.

171. Id. § 810(a)(1)(B)(iv), at 1625.

172. Id. § 811, at 1628.

173. . Id. § 810(b), at 1626.

174. Id. § 810(b)(1)-(4), at 1626.

175. Id. § 810(b)(5)(A), at 1626.

176. Id. § 810(g)(1), at 1627-28.

177. Id. § 810(g)(2), at 1628. Under the regulations, the responsibility for review
and issuance of a charge is delegated to the General Counsel.
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den to the aggrieved party. That is, the aggrieved party may then
elect to have the Attorney General commence a civil action in fed-
eral district court on behalf of the aggrieved party.!”® Otherwise, the
matter will proceed to an ALJ hearing.'”

Section 812 prescribes that the ALJ hearing begin within 120
days of the date on which the charge was issued.'®® The ALJ must
make findings of fact and conclusions of law within 60 days after the
hearing ends.'®* The ALJ may award actual damages and large civil
penalties. 182

In addition to the administrative procedures set forth in Sec-
tions 810 and 812, Section 813 also allows aggrieved persons to file
complaints directly in federal district court.'®® The enforcement pro-
cess has remained substantially the same as under the old act.
Among some of the noteworthy provisions of Section 813 include the
waiver of the jurisdictional amount, the two year limitation of ac-
tions,'®* and the tolling of the limitation period during the pendency
of administrative actions.’®® If an ALJ hearing has begun, however,
one may no longer file in district court.'®® Additionally, the findings
of the ALJ are likely to be held to act as res judicata or collateral
estoppel upon the parties. '

Under Section 813 (old section 812), courts have provided a
broad construction to standing, and who may sue and whom a plain-
tiff may sue is almost unlimited when the Fair Housing Act and the
1866 Civil Rights Act are read together.’®” For example, white par-
ents and their black child may sue for denial of housing in a cooper-
ative apartment,'®® as may persons who are victims of redlining,'®®
and individuals who have been the victims of racial steering. In fact,
‘almost everyone connected with a violation of the Act may sue, in-
cluding, for example, testers and fair housing groups. Those whom
these persons may sue include, in a sale case, the owner, the real
estate sales person and the broker, each being liable for the discrim-
inatory acts of the other on the basis of actual authority, agency and

178. Id. § 812(a), at 1629.

179. Id. § 812(b), at 1629.

180. Id. § 812(g)(1), at 1630.

181. Id. § 812(g)(2), at 1630.

182. Id. § 812(g)(3), at 1630.

183. Id. § 813, at 1633-34.

184. Id. § 813(a)(1)(A), at 1633.

185. Id. § 813(a)(1)(B), at 1633.

186. Id. § 813(a)(3).

187. See Schwemm, Standing to Sue in Fair Housing Cases, 41 Onio St. LJ. 1
(1980).

188. Pughsley v. 3750 Lake Shore Drive Coop Bldg., 463 F.2d 1055 (7th Cir.
1972).

183. Laufman v. Oakley Bldg. & Loan Co., 408 F. Supp. 489 (S.D. Ohio 1976).
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respondeat superior.’® The relief sought includes injunctive relief,
damages'®* and attorney’s fees, and now, under the 1988 Act, unlim-
ited punitive damages.!®?

Attorney General enforcement also enjoys broadened powers.'®?
The Attorney General may file suit where there is a pattern or prac-
tice of discrimination or a denial of rights to a group of persons rais-
ing issues of general public importance, and may be initiated as a
result of an election under Section 812.}%¢ Additionally, the Attorney
General has the power to enforce subpoenas and conciliation agree-
ments, and is responsible for enforcing the law with respect to state
or local zoning or land use matters.

V. PROBLEMS WITH THE NEwW AcCT

Despite the many changes in the Act, some problems remain,
and new problems have been created. At seminars, including those
put on by Kenneth L. Holbert,'®® and exchanges between fair hous-
ing groups, experts have identified may expected problems in the
implementation of the law. Among experts in the field there are dif-
ferences of opinion as to what the law means and how it will be
interpreted.'®® Therefore, one can expect that over the next few
years, HUD, the Justice Department, private attorneys, judges and
state and local agencies will be interpreting and clarifying this law.
These issues, though varied, can generally be divided into four cate-
gories of issues: (1) administration of the Law; (2) procedure; (3)
substantive rights; and (4) remedies.

190. Moore v. Townsend, 525 F.2d 482 (7th Cir. 1975); Havens Realty Corp. v.
Coleman, 455 U.S. 363 (1982).

191. Available damages include compensation for emotional distress. See KEN-
TuckY CoMmissioN oN HuMAN RiGHTS, DAMAGES FOR EMBARASSMENT AND HUMILIATION
IN DiscrIMINATION Casis (March 1982) (Staff Reports 82-1 and 82-8).

192. See Phillips v. Hunter Trails Community Ass’n., 685 F.2d 184, 191 (7th
Cir. 1982) (affirming award of $200,000 in punitive damages).

193. 1988 Act, supra note 1, § 814, at 1634.

194. Id. § 812(a), at 1629.

195. Since 1970, Kenneth L. Holbert, from HUD, has organized over 120 Fair
Housing and Fair Lending seminars, an average of 5 per year, held for the most part
at major law schools or with the sponsorship of those law schools. The speakers at
such seminars have been the leaders in the fair housing legal community.

196. Differences of opinion between litigators, such as Robert Laufman and F.
Willis Caruso, include issues of form, procedure and questions of substantive law.
John Knapp, former General Counsel of HUD, questions the efficacy of the res judi-
cata or collateral estoppel effect on an ALJ hearing. Dean Ivan Bodenstein of Valpa-
raiso Law School, in Indiana, on the other hand, believes issue preclusion, res judi-
cata and collateral estoppel defenses arising from ALJ decisions are likely to prevail.
See generally The John Marshall Seminar, supra note 25 and the Florida Conference,
supra note 34.
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A. Administration of the Law

The issues with respect to administration include the following:
(1) Who will do certain tasks and be charged with the responsibility
for performance; (2) what will be done by HUD,'?*? the states,!®® and
the Justice Department; and (3) how and when will these things be
done.

For example, one issue which is frequently discussed is the
question of what the relationship will be between HUD and the
state and local agencies. The new Act does not provide for direct
selection or retention of cases by HUD, but rather allows HUD to
retain cases in jurisdictions that have laws which are substantially
equivalent to the Act when there is consent or when the equivilant
agency is not meeting certain requirements.'®® This issue is impor-
tant because if HUD does not handle a significant number of cases,
and state and local agencies are not bound by the statutory frame-
work,??® then the Act’s promise of speedy and inexpensive handling
of cases will not be kept.

Similarly, the question exists as to whether HUD will investi-
gate on its own or retain all handicap and familial status cases until
state and local agencies attain substantial equivalency on such cov-
erage under the new act. Additionally harassment and interference
cases under Section 818 may now be sent to states and local agen-
cies.?” In the past, intimidation cases were not handled by HUD
and not sent to state and local agencies. Unlike familial and handi-
cap discrimination, however, the right to protection from intimida-
tion existed prior to 1988. As such, it would seem that Section 818
will probably be handled similarly to cases concerning other rights

197. 1988 Act, supra note 1, § 810, at 1625 - 28. The initial investigation will be
done by the Fair Housing & Equal Opportunity staff at HUD. However, if effective
investigations are to be done, as time progresses the General Counsel and the Justice
Department will likely play a larger role in designing, supervising and even con-
ducting certain parts of the investigation, unless the General Counsel’s office of HUD
is expanded and the Fair Housing & Equal Opportunity staff is substantially in-
creased in size and expertise.

198. Id. The role of states, cities, and villages, such as Illinois, and its cities and
villages of Chicago, Evanston and Bellwood, where amendments and statutes are al-
ready before the legislatures, will increase. However, the grandfather period of 40
months is elusive and it is likely few states will provide adequate funding and staff.
As a result, in most states, if effective investigation, processing and enforcement is
done, it will be by HUD and the Justice Department.

199. Id. § 810(f), at 1627.

200. Id. § 810(f)(3)(A), at 1627 (outlines necessary elements for certification of
agencies).

201. The new regulations require that certification will not be available unless
the local law in question has a provision prohibiting coercion or intimidation of per-
sons exercising their rights. Fair Housing Regulations, supra note 2, § 115.3(a)(5)(vii),
at 3312.
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in existance prior to the 1988 Act.?°* If that is the case, Section 818
cases can go to state and local agencies.

As HUD progresses with its decisions as to which state and local
agencies will be given or retain substantial equivalency,?** the issue
will be how much HUD will require and how strict HUD will be in
reviewing the new ordinances and statutes. HUD has previously ap-
proved 36 states and 76 local agencies.2*

An attendant issue is whether Congress will allocate enough
money and whether state and local legislators will commit funds to
the enforcement of these laws. If HUD does not have an adequate
staff, then one would expect that a majority of the cases will go to
state and local agencies.

B. Procedural Issues

Procedural issues include not only the mechanical steps that are
established by statute and regulations,**® but how procedural ques-
tions will be decided. One of the first questions is whether proper
procedures were followed when HUD adopted the regulations.?®¢ If
the procedure to adopt the regulations was adequate, then the judi-
ciary should recognize them.*"’

HUD has already used the Act and its adopted procedure set
forth in the regulations in deciding whether to seek emergency relief
as needed when the complaint is filed.?*® Generally, HUD will take
the complaint at the field level and then the general counsel will
make a prompt decision as to whether a temporary restraining order
or preliminary injunction is needed. Then, in consultation with the
Justice Department, HUD will arrange to take such steps as may be

202. See id. at 3259 (“legislation not affecting vested rights must be applied to
any claim cognizable under the prior law that is pending on the effective date or that
is filed thereafter.”).

203. Id. § 115.1 - 115.11, at 3311 - 3316.

204. Id. at 3277.

205. Procedures under the new law are found mostly in Sections 810, 812 and
813 of the Act, and Parts 103, 104 and 106 of the regulations. 1988 Act, supra note 1,
§§ 810, 812, at 1625 - 33 (administrative); id. § 813, at 1633 - 34 (private enforce-
ment); Fair Housing Regulations, supra note 2, §§ 103.1 - 103.515, at 3292 - 98; id. §§
104.10 - 104.955, at 3298 - 3308; id. §§ 106.1 - 106.2, at 3308.

206. The general requirements for agencies promulgating regulations are found
in 5 US.C. § 601 (Supp. 1987).

207. General Electric Co. v. Gilbert, 429 U.S. 125, 141 - 42 (1976) (“Opinions of
the Administrator . . . constitute a body of experience and informed judgment to
which courts and litigants may properly resort for guidance.”) (quoting Skidmore v.
Swift & Co., 323 U.S. 134, 140 (1944)).

208. See Williams & Draeger, Judge Orders Landlord To Take Tenant Who
Has Kids, Chicago Sun Times, April 21, 1989, at 7 (HUD Secretary Jack Kemp
quoted as saying: “Hud will act promptly to ensure that the housing rights of all
Americans are protected . . .”).
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needed.?®® The Justice Department prefers to give any defendant a
chance to settle, but if the respondent does not so agree, then court
action will be taken.?'®

The HUD investigators will also be developing new procedures
and methods in investigations. Some of the questions which present
themselves in this regard include whether respondents will give the
same information to HUD investigators they have in the past with-
out a subpoena;** what the procedure for obtaining and enforcing
subpoenaes will be;?'? and what the nature of conciliation efforts will
be.?*s Also, HUD must decide when it will be necessary to stop an
investigation or, in effect, take the investigator-conciliator off the
case.?” When the investigator’s report is completed, moreover, ques-
tions will remain as to its contents, specifically, whether it will make
recommendations directly or indirectly to the general counsel.®'®

Accordingly, the statute and regulations require a complete in-
vestigation so the General Counsel can use the same sort of test that
private counsel will use in deciding whether to file a charge.?*® It is
not clear what will be expected from the HUD investigation in order
for the General Counsel to decide. It should be noted that, although
there are clear and strict time requirements for investigations (100
days) and making decisions, there is no clear provision for enforcing
time limits or sanctions if they are not met.

When a charge is issued, the individual complainant or respon-
dent must then decide whether to go with an ALJ proceeding or go
to federal district court with the Justice Department.?*” No provi-
sion is made for legal advice or help to such a person, if needed, in
making that election.?'® As the case proceeds in court or before the

209. Fair Housing Regulations, supra note, § 103.510, at 3298.

210. Id. § 103.500, at 3298.

211. 1988 Act, supra note 1, § 811(a), at 1628 (Secretary has broad subpoena
powers).

212. The regulations set forth certain procedures, but time only will tell what
HUD’s actual practices will be. Fair Housing Regulations, supra note 2, § 104.590, at
3304.

213. The regulations also discuss HUD conciliation procedures. Id. §§ 103.300 -
103.335, at 3296 - 97. Again, however, the question remains whether HUD will be
perceived as having sufficient power to convince parties to conciliate.

214. See, e.g., id. § 103.205, at 3295 (systematic processing).

215. The statute and the regulations both enumerate some items which must be
contained in the final investigative report. 1988 Act, supra note 1, § 810(b)(5), at
1626; Fair Housing Regulations, supra note 2, § 103.230, at 3296. Neither, however,
states whether the report should contain recommendations.

216. Fair Housing Regulations, supra note 2, § 103.400, at 3297 (“General
Counsel shall consider whether the facts concerning the alleged discriminatory hous-
ing practice are sufficient to warrant the initiation of a ‘civil action in [f]ederal
court.”).

217. 1988 Act, supra note 1, § 812(a), at 1629.

218. See, e.g., Fair Housing Regulations, supra note 2, § 103.410, at 3297 (regu-
lations concerning election of civil action do not provide for independent advice).
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ALJ, moreover, the parties, and in some cases the Justice Depart-
ment, must decide whether to intervene in the case.?’® Unless such
intervention is done quickly, the law will have to be developed to
determine who may intervene, when, on what terms, and on what
basis one may intervene.

In addition to these problems, there are other particular issues,
such as what depositions may be taken and what kinds of discovery
are reasonable before the ALJ.?2° Courts must also decide, for exam-
ple, how they will interpret regulations such as the one regarding
payment of costs of deposition, and whether a person seeking to
take a deposition must pay all the costs of all parties.??!

Some additional problems surface with regard to the ALJ hear-
ing. Specifically, there is a question as to whether an ALJ hearing or
trial starts with the swearing of the first witness,??> and what hap-
pens if the ALJ hearing does not start within the prescribed time.?**
It has not been decided whether there are any acceptable excuses for
not doing so. At the end of the hearing, if an ALJ or judge assesses
penalties, then she must also decide how much is needed to vindi-
cate the public interest,?** what sanctions are necessary, and to
whom they will apply.?*®

When the ALJ has decided that there will be a review by the
Secretary, although the statute is not specific, some suggest that
such review will be the same as under other similar federal statutes,
such as when the Chairman of the National Labor Relations Board
reviews findings.??® Questions will remain as to who is an aggrieved
party on appeal, and what relief may be sought on appeal.??

In cases brought by the Justice Department, the proper mea-
sure of relief must be determined. Specifically, the question will be
raised as to whether the United States Constitution limits punitive
damages.?*® As the cases proceed, issues will also arise as to whether

This omission creates an apparent conflict. That is, HUD has an interest, for funding
purposes, to retain as many cases as possible. It may be in the best interest of an
aggrieved party, however, to elect to go to federal court in a particular case.

219. 1988 Act, supra note 1, § 812(c), at 1629.

220. Fair Housing Regulations, supra note 2, §§ 104.500 - 104.580, at 3301 -
3304 (discovery); A. Heifitz, Remarks at The John Marshall Seminar, supra note 25.

221. Id. § 104.510(e), at 3302.

222. This issue has particular significance because, once a hearing begins, the
parties may no longer file an action in federal court. 1988 Act, supra note 1, §
813(a)(3), at 1633.

223. The statute states that the hearing shall commence no later than 120 days
the charge was issued, but does not state the consequences for failure to begin the
hearing within this timeframe. Id. § 812(g), at 1630.

224. Id. § 812(g)(3), at 1630.

225. Id.

226. See 29 U.S.C. § 153 (1982).
227. Fair Housing Regulations, supra note 2, § 104.930(a), at 3307.
228. See Aetna Life Insurance Co. v. Lavoie, 475 U.S. 813, 828-29 (1986)
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a particular decision acts as res judicata or collateral estoppel as to
other issues or decisions.2%®

C. Substantive Rights and Remedies

The 1988 Act creates new substantive rights, and courts and
ALJs will be called upon to decide the breadth of these new provi-
sions. For example, in the handicap field, courts must decide what is
a reasonable accommodation.?*® Guidance in deciding this issue may
be found in employment cases, for example.?** Additionally, courts
must decide how local ordinances and other standards will be ap-
plied. The interrelated questions between handicap and familial dis-
crimination will also present questions. For example, there is a ques-
tion as to whether a 62 year old who needs a 30 year old live-in
nurse removes a housing unit from the exception.?*> Moreover, if lo-
cal ordinances preclude discrimination against all people who are
over 40, there is a question as to whether this will nullify exemp-
tions for 55 and 62 year old housing.?*® Finally, with respect to
handicap discrimination, the scope of the term must be defined. For
instance, courts will face the unfortunately inevitable question of
whether AIDS is a handicap for purposes of the Act.?**

In regard to familial housing discrimination, there are similar
unresolved issues. Specifically, with respect to the question of how
many people can live in a unit, courts must decide what is reasona-
ble and whether local ordinances are reasonable.?*® In this regard,
courts must also wrestle with interpreting HUD regulations.

With respect to handicap and familial discrimination, it seems
clear that these provisions will not be applied retroactively.?®® This

(“[t]hese arguments [constitutionality of punitive damages] raise important issues
which, in an appropriate setting, must be resolved.”).

229. Res judicata and collateral estoppel will apply only if the administrative
procedure has provided a fair and thorough forum. Int’l Harvester Co. v. Occupa-
tional Safety and Health Review Comm’n., 682 F.2d 982 (7th Cir. 1980) (res judicata);
Nasem v. Brown, 595 F.2d 801 (D.C. Cir. 1979) (collateral estoppel).

230. 1988 Act, supra note 1, § 804(f)(3)(B), at 1621. See also Schwemm, Handi-
cap Discrimination Under the New Fair Housing Act, TRENDs IN Housing 5 (Feb. -
Mar., 1989).

231. See, Seng, Discrimination Against Families With Children and Handi-
capped Persons Under the 1988 Amendments to the Fair Housing Act, 22 J. MAR-
sHALL L. REv. 541 (1989).

232. Seng, supra note 231, at 546.

233. See, Schwemm, Familial Discrimination Under the New Fair Housing
Act, TRENDS IN HousiNg 3 (Feb. - Mar., 1989) (discusses housing for older persons
exemption).

234. See Seng, supra note 231, at 554.

235. The Act permits “reasonable” restrictions on occupancy. 1988 Act, supra
note 1, § 807(b)(1), at 1623.

'236. Fair Housing Regulations, supra note 2, at 3259 (handicap and familial
status discrimination create new legal duties, prohibiting retroactive application).
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is in contrast to all the other provisions of the new Act which are
likely to be applied retroactively.?®” This view is directly supported
by HUD.23#

VI. ProGNoOSIS

There has already been a flurry of activity at HUD and the Jus-
tice Department in training, establishing procedures, intaking com-
plaints and filing in federal court. If Congress recognizes the need
for more staff people at HUD and the Justice Department, then
these efforts can proceed at this pace. However, if funds are not
available, then it is unlikely that such a pace can continue. At the
same time, the decrease in funding experienced by fair housing
groups over the last eight years means that activity by such groups
is likely to stay at its present level. New statutes have been passed,
or are in the process of becoming law, in South Carolina, Iowa and
Minnesota. In Illinois, a law has passed both the House of Repre-
sentatives and the Senate. State and local agenices have, however,
experienced a similar history with respect to funding and even with
the stronger laws it is unlikely that such funds will be increased
substantially.

It was the expectation of Congress, HUD, the National Associa-
tion of Realtors, National Association of Home Builders, the Lead-
ership Conference for Civil Rights, fair housing groups, and others
that the new statute would result in prompt delivery of services
without cost to the complainant and quick adjudication of dis-
putes.?®® As of this date, however, it is not possible to determine if
the Act will effectuate a change over the common practices of dis-
crimination in housing.

In the long term, the Act will have a signficant impact because
of the expanded coverage and the changes which allow recovery of
much larger damages. It appears that over the long pull, persons
who would otherwise not be able to obtain help because they are in
a remote place or because their matter is difficult or is unlikely to
yield large damages and fees will now obtain help. The complaint
docket of the federal, state, and local agencies will grow in number
and significance. Moreover, HUD’s reports to the congress will add
to the growing store of knowledge, both as to discriminatory prac-
tices and the need for new laws and funnels to deal with these
issues.

It appears the role of private attorneys will change as well. To

237. Id. (all other amendments create no new legal duties or responsibilities).
238. Id.
239. R. Butters, Remarks at the John Marshall Seminar, supra note 25.
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begin with, the pressure to commit valuable time to hard cases, and
those cases that are not economic, will be reduced because those ar-
eas will best be handled by the administrative process.2*® Further,
the prompt and professional investigation by HUD and the new visi-
bility of the law is likely to generate more cases and cases that will
involve larger damages and more significant issues. Simply stated,
private attorneys are likely to be dealing with higher impact cases
under the new Act.

VII. CoNcCLUSION

Congress has taken an important step forward by passing the
Fair Housing Amendments Act of 1988. The burden of eliminating
discrimination in housing, however, is one that all must bear. That
is to say, Congress must continue with its commitment by allocating
sufficient resources to successfully implement the Act. Courts, the
legal community, and civil rights groups must be aggressive and util-
ize the available tools of the Act and the regulations to interrupt
and prohibit discrimination. HUD, the Justice Department and
other governmental agencies must be diligent in enforcing the law. It
is now painfully clear that housing discrimination in this country
will not die easily.**' This new legislation, however, will help those
who are willing to continue to fight to end it.

240. This is now possible because of the strengthened enforcement mechanisms.
Fair Housing Regulations, supra note 2, at 3232.

241. See generally, A. SCHNARE, THE PERSISTENCE OF RACIAL SEGREGATION IN
Housing (1978) (available through the Urban Institute); Comment, Individual Rights
and Demographic Realities: The Problem of Fair Housing, 82 Nw. UL. Rev. 874
(1988) (illustrates persistence of housing segregation).
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FAIR HOUSING ACT MATRIX
1968 - 1988
WITH COMMENTS

INTRODUCTION

The Fair Housing Amendments Act (FHAA) of Sept. 13, 1988,
Pub.L. No. 100-430, 1988, U.S. Code Cong. & Admin. News (102
Stat. 1619) (to be codified at 42 U.S.C. §§ 3601 et seq.) was intro-
duced on June 22, 1988 in the House of Representatives. H.R. 1158,
100th Cong., 2d Sess. (1988). At that time Mr. Rodino summarized
the history of fair housing efforts beginning with the failed effort in
1966. President Johnson’s 1968 message to Congress sought such a
measure and the Dirksen Compromise Amendment allowed it to
pass the Senate. The assassination of Martin Luther King on April
4, 1968 resulted in passage of the law on April 11, 1968. The Act,
coupled with the decision in Jones v. Alfred H. Mayer Co., 392 U.S.
409 (1968) (case argued on April 1 and 2, 1968), changed the face of
the law with respect to housing discrimination.

The Dirksen compromise made it possible for the bill to pass
but subsequent events and the persistence of housing discrimination
generated efforts to amend and strengthen the law. Unsuccessful ef-
forts were made to amend the law in 1979 and 1980 even though it
was then undisputed that segregation continued to be a pervasive
problem in housing. The 1988 act was passed to strengthen the law.
134 Cong. Rec. H-4604 (daily ed. June 22, 1988) (statement of Rep.
Rodino).

The 1988 amendments are meant to expand coverage and en-
hance enforcement, thereby protecting or covering additional clas-
ses, such as families and handicapped individuals, strengthening the
powers of the Department of Housing and Urban' Development
(HUD), and providing swifter and more effective relief at less cost
and burden to the persons discriminated against through the use of
Administrative Law Judges (ALdJs) and Justice Department enforce-
ment. The amendments are also designed to preserve the benefits of
the present system which provides substantial equivalency of state
and local agencies, grandfathered for 40 months and up to another 8
months if circumstances justify, to provide time to amend state and
local laws. See Section 810(f)(4). The right of an individual to file
suit in federal court is also preserved and expanded. The effective-
ness of the new law, which was signed by President Reagan on Sep-

449
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tember 13, 1988 and became effective March 12, 1989, will depend
on (1) how Congress aquits itself with respect to the law, i.e.,
whether it provides adequate funding, (2) enforcement, education,
intake, and investigation, (3) the quality of the regulations, direc-
tives and procedures prepared by HUD, and (4) the funding of the
activities prescribed under the law and the quality of persons who
ultimately are hired, trained and charged with implementing the
law.

OVERVIEW

This Comparison Chart is designed to provide the practitioner
with easy access to the old Act (Column Number 1), and new legisla-
tion (Column Number 2), with new provisions underlined for pur-
poses of comparison and evaluation.

Column Number 3 sets forth comments on the changes, addi-
tions or deletions in the new act and proposed regulations and sug-
gests the issues raised thereby and by the Congressional Record. 134
Cong. Rec. H4603-4614 (daily ed. June 22, 1988); 134 Cong. Rec.
H4673-4692 (daily ed. June 23, 1988); 134 Cong. Rec. S10454-10520
(daily ed. August 1, 1988); 134 Cong. Rec. S10544-10568 (daily ed.
August 2, 1988); 134 Cong. Rec. H6491-6501 (daily ed. August 8,
1988).

Proposed regulations as found in Department of Housing and
Urban Development, Fair Housing; Implementation of the Fair
Housing Act of 1988; Proposed Rules; 53 Fed. Reg. 44991 (1988)(to
be codified at 24 C.F.R. § 100.1.et seq.) are meant to implement the
new act and are included. The 1988 Fair Housing Act required the
Secretary of Housing and Urban .Development to develop regula-
tions implementing the statute within 180 days of the signing of the
act. These regulations are significant with respect to the interpreta-
tion and implementation of the act in particular circumstances.

The HUD Regulations that apply specifically to the implemen-
tation of the Fair Housing laws will be found in Title 24 of the Code
of Federal Regulations. It should be noted that such regulations are
required to be judicially noticed (44 U.S.C. § 1507 (1982)) and that
the code of Federal Regulations is prima facie evidence of the text of
the original documents (44 U.S.C. § 1510 (1982)).

SUMMARY OF THE ACT AND REGULATIONS

The 1988 Fair Housing Act expands the coverage of Title VIII
to include handicapped persons and familial discrimination in addi-
tion to, formerly covered (1968 Law), race, color, religion, sex or na-
tional origin. It adds an administrative enforcement action to the
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court action by private persons or the Attorney General may take
and provides for monetary penalties in the administrative process
and eliminates the cap on punitive damages in court actions. Attor-
neys fees are provided for to prevailing parties. New proposed regu-
lations include several parts: Part 100, describing unlawful conduct
(previous Part 100 is revised as Part 121); Part 103 covering investi-
gations under the 1988 Act (Part 105 covers investigations under the
1968 Act); Part 104, establishing procedures for administrative hear-
ings; Part106, Fair Housing Administrative Meetings; Part 109, Ad-
vertising Regulations; Part 110, Fair Housing Poster; Part 115, Rec-
ognition of state and local agencies, and substantial equivalency;
and Part 121, revised requirements for keeping data.

In response to comments, HUD clarified the following: (1) The
regulations do not change the standards for liability, i.e. effects are
sufficient notwithstanding intent (see, MHDC v. Arlington Heights,
558 F.2d 1283 (7th Cir. 1977)); (2) regulations do not make affirma-
tive action unlawful (Congress is holding hearings on theso-called
“integration maintenance,” or “race conscious” or “quota” systems
in housing or financial assistance programs, and there may be addi-
tional legislation on this subject); (3) fair housing laws are based on
the Commerce Clause, as well as the 13th and 14th Amendments
(114 Cong. Rec. S2536-37 (daily ed. September 7, 1968)); (4) there is
no change in the judicially established rules as to persons liable for
discrimination (See Moore v. Townsend, 525 F.2d 482 (7th Cir.
1975)); and (5) the 1988 Act will apply to all complaints pending on
or after March 12, 1989, and the Act will have retroactive applica-
tion except as to handicap and familial discrimintion (Bradley v.
Richmond School Board, 416 U.S. 696, 715-16 (1974)). Seminars
have already been presented during the first two months of 1989. At
these seminars, experts have given their analysis of the new Act and
the accompanying regulations. At the Fair Housing and Fair Lend-
ing Seminar, at The John Marshall Law School In Chicago, Hlinois,
HUD, Justice Department, Home Loan Bank Board and National
Association of Realtors representatives made presentations, along
with fair housing trial lawyers. Fair Housing - Fair Lending Seminar
For Attorneys and Officials of Lending Institutions (January 26-27,
1989) (available in The John Marshall Law School Library) (herein-
after John Marshall Seminar). In Fort Lauderdale, Florida, on Feb-
ruary 6 and 7, 1989, HUD attorneys and private sector experts in
housing discrimination, handicap and familial rights, spoke on the
interpretation and implementation of this law. Conference of War-
ren Gorham & Lamont and The Institute for Professional and Exec-
utive Development (February 5 and 6, 1989) (Fort Lauderdale, Flor-
ida) (hereinafter Florida Conference). Their remarks will be referred
to herein where appropriate.
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