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I. INTRODUCTION

“Since the late eighteenth century, the Constitution of the
United States and the constitutions of several states have
guaranteed U.S citizens the right to a jury trial. This fundamental
right can only be waived if a party knowingly and voluntarily agree,
giving courts every reasonable presumption against waiver.”! These

1. Meyer v. Kalanick, No. 15-16178, 2016 U.S. Dist. LEXIS 99921, at *1
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are the words of Judge Jed Redkoff, of the Southern District of New
York. Judge Redkoff held when Uber Technologies (“Uber”) could
not compel arbitration on an individual pursing collective relief.2
The Ninth Circuit Court of Appeals (“Ninth Circuit”) in Mohammed
v. Uber Tech, Inc., however, agreed with Uber, ordering Uber
drivers to submit to arbitration. The Ninth Circuit held Uber
drivers waived all claims to forego Uber’s arbitration agreement for
the drivers failed to opt-out of Uber’s arbitration agreement.? This
decision not only changed the landscape in pending Uber litigation,
but delivered a devastating blow to drivers seeking redress from
administrative agencies.* With the exception of Judge Redkoff and
California District Court Judge, Ed Chen, both skeptics of
“clickwrap” contracts, other courts have ruled similarly to the Ninth
Circuit,5 leading many to believe Uber has finally found a solution
to their litigation problems.6

(S.D.N.Y. July 29, 2016) (Rakoff, R.) (quoting Aetna Ins. Co. v. Kennedy to Use
of Bogash, 301 U.S. 389, 393 (1973)).

2. Kat Greene, Rakolf Slams ‘Legal Fiction’ In Nixing Uber Arbitration Bid,
LAW 360 (July 29, 2016), www.law360.com/articles/823375/rakoff-slams-legal-
fiction-in-nixing-uber-arbitration-bid (quoting Judge Rakoff stating arbitration
agreements online as a “legal fiction.”). See Alison Frankel, Uber’s Arbitration
Appeal at the 2nd Circuit is Big Test for Internet Businesses, REUTERS
(November 30, 2016) (stating Uber is taking Judge Rakoff’s decision to the 2nd
U.S Circuit of Appeals).

3. Daniel Fisher, Appeals Court Deals Blow to Uber Class Actions, Holding
Arbitration Pacts Enforceable, FORBES (Sept. 7, 2016), www.forbes.com/
sites/danielfisher/2016/09/07/appeals-court-deals-blow-to-uber-class-actions-
holding-arbitration-pacts-enforceable/#494327e034fa (last visited Mar. 2, 2017)
(stating the Ninth Circuit held arbitration agreements where drivers do not opt-
out are enforceable). See Mohamed v. Uber Tech. Inc., No. 15-16178, No. 15-
16181, No. 15-16250, 2016 U.S. App. LEXIS 16413 at *1 (9th Cir. 2016) (holding
the District Court exceeded their authority in deciding whether the arbitration
agreements were enforceable regarding the California Private Attorney
General Act) (hereinafter PAGA).

4. Joel Rosenblatt and Patricia Hurtado, Uber Gains Leverage Against
Drivers with Arbitration Ruling, BLOOMBERG TECHNOLOGY, (September 7,
2016) (“The ruling gives Uber the upper hand in a hard-fought lawsuit covering
385,000 current and former drivers in California and Massachusetts who sued
to be treated as employees rather than independent contractors.”).

5. Meyer, No. 15-16178, 2016 U.S. Dist. LEXIS 99921 at *7 (stating
‘clickwrap (or ‘click-through’) agreements make a “website users are required to
click on an ‘I agree’ box after being presented with a list of terms and conditions
of use.”). See Mohamed v. Uber Techs., Inc., 109 F. Supp. 3d 1185, 1196 (N.D.
Cal 2015) rev’d 2016 U.S. App. LEXIS 16413 (9th Cir. 2016) (holding a clickwrap
agreement provided adequate notice of contract terms).

6. See Bruster v. Uber Techs. Inc., No. 15-CV-2653, 2016 U.S. Dist. LEXIS
67532 at *14-15 (N.D. Ohio May 23, 2016) (granting Uber’s motion to compel
arbitration because the Uber drivers were bound to the 2014 agreement the
drivers had agreed to); Suarez v. Uber Tech., Inc., No. 8:16-cv-166-Y-30MAP,
2016 U.S. Dist. LEXIS 59241 at *1 (M.D. Fla. May 4, 2016) (concluding Uber’s
arbitration provision was not unconscionable and the drivers improperly
brought their claim as collective/class action). See also Varon v. Uber Tech., Inc.,
No. MJG-15-3650, 2016 U.S. Dist. LEXIS 94325 at *1 (D. Md. July 20, 2016)
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The Ninth Circuit awarded Uber a big win, yet, litigation
continues to ensue, evidencing Uber’s failure to fix their litigation
woes. In regards to Uber’s arbitration agreements, for major
concerns exist: (1) whether Uber drivers are aware of the
arbitration agreement (2) whether Uber drivers can understand the
agreement’s language; (3) whether the arbitration agreements limit
drivers’ rights to administrative agencies’ relief; and (4) whether
the arbitration agreements violate state labor laws such as the
Private Attorneys General Act (“PAGA”).

The first problem with Uber’s arbitration agreements is
drivers either do not understand the arbitration agreement. Or
Uber drivers do not know the arbitration agreement exists in the
employment contract because no attention is drawn to arbitration
agreement nor is the arbitration’s procedure clearly stated.” This is
not only problematic for drivers, but is unjust, for most Uber drivers
speak English as a second language, or the drivers do not possess
the necessary education to understand Uber’s arbitration clause.8
The Ninth Circuit’s opinion reveals how challenging it is to
interpret an arbitration agreement. It can be difficult to determine
whether the issue in the agreement should be decided by the judge
or the arbitrator, because an average person has to interpret the
contract.? The Ninth Circuit’s decision highlights the need for the
Federal Arbitration Act (“FAA”) to be reformed to ensure the
average citizen can adhere to the Act’s procedures.

It also highlights why Congress should modify the FAA to

(debating whether the question of arbitrability is for the arbitrator or court);
Cullinane v. Uber Techs., Inc., Civil Action No. 14-14750-DPW, 2016 U.S. Dist.
LEXIS 88808 at *1 (D. Mas. July 8, 2016) (addressing whether a court can
compel arbitration when the driver agreed to the terms of Uber’s contract
online). But see NLRB v. Uber Techs., Inc., No. 16-mc-80057-KAW, 2016 U.S.
Dist. LEXIS 145069 at *1 (N.D. Cal. October 19, 2016) (granting the NLRB’s
application to enforce subpoenas regarding Uber’s work practices); Razak v.
Uber Tech., Inc., Civil Action No. 16-573, 2016 U.S. LEXIS 1733531, at *1 (E.D.
Pa. December 14, 2016) (denying Uber’s motion to dismiss to Uber drivers
claiming Uber violated the Fair Labor Standards Act (hereinafter FLSA) by
withholding earnings).

7. Yanelys Crespo, Uber v. Regulation: “Ride-Sharing Creates a Legal Gray
Area, 25 U. MIAMI BUS. L. REV. 79, 83 (2016) (“regulation and innovation do not
work together in the current regulatory scheme.”). See Carolyn Said, Uber Bans
Drivers from Class-Action Lawsuit Participation, SAN FRANCISCO CHRONICLE
(December 14, 2015), www.govtech.com/applications/uber-bans-drivers-from-
class-action-lawsuit-participation.html (last visited Feb. 8, 2017) (explaining
how Uber drivers are not aware of the company’s arbitration agreements
contained within their employment contract).

8. Id. (“Many Uber drivers speak English as second language and would
have a lot of trouble reading and deciphering a 21-page PDF”) (quoting Harry
Campbell, Los Angles driver who writes TheRideshareGuy.com blog).

9. John E Murry & Timothy Murray, Unconscionability and the Duty to
Read in CORBIN ON CONTRACTS DESK EDITION EMERGING LAW OF
UNCONSCIONABILITY, § 29.03, (2017) (discussing all the relevant case law the
Ninth Circuit considered in deciding the Mohammed decision).
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adapt to modern technological contracts, and to prevent companies
from abusing their power over those they contract with.10
Arbitration clauses are often badly drafted and greatly increase the
cost of the dispute significantly.l! This concern coupled with the
signor accepting the arbitration agreement on a phone application
or small tablet screen inhibits the signor’s ability to assent to the
arbitration agreement. Mutual assent is a requirement for a
contract to be legally enforceable.

Another major concern is an arbitration agreement’s ability to
preclude a claimant from accessing remedies provided by
administrative law.12 The Ninth Circuit’s holding restricts drivers
from vindicating their most basic rights;!3 however, several states
and federal administrative agencies are pushing back on the Ninth
Circuit’s opinion. The National Labor Relations Board (“NLRB”)
fears the opinion will continue to limit the scope of the National
Labor Relations Act (“NLRA”)14 by barring administrative agencies
from exercising their statutory authority.!® The Seventh Circuit has
responded to this fear, and as a result, took a strong stance against
allowing the FAA to interfere with employees right to purse joint
action in violation of the NLRA.16 The Supreme Court is currently
addressing this issue, and will issue an opinion during this

10. Catherine V.W. Stone and Alexander J.S. Colvin, The Arbitration
Epidemic: Mandatory Arbitration Deprives Workers and Consumers of their
Rights, ECON. POLICY INST. 6-10 (2015), www.epi.org/publication/the-
arbitration-epidemic/ (last visited Feb. 8th, 2017) (discussing how the U.S.
Supreme Court has enabled corporations to compel customers and employees
into arbitration, which in effect limits employees and customers’ ability to
receive redress).

11. Marissa Marinelli and Andrew Choi, When Pre-Arbitration
Requirements Lead to Disputes over Dispute Resolution Clauses, NEW YORK
LAW JOURNAL (March 13, 2017),
https://www.law.com/newyorklawjournal/almID/1202780913920/when-
prearbitration-requirements-lead-to-disputes-over-dispute-resolution-
clauses/?slreturn=20180707104419

12. Maureen A. Weston, The Clash: Squaring Mandatory Arbitration with
Administrative Agency and Representative Recourse, 89 S. CAL. L. REV. 104, 120
(2015) (explaining the significance of the court’s holding in Sonic II). Sonic-
Calabasas A. Inc. v. Moreno, 57 Cal 4th 1109, 1133 (2013), cert denied, 134 S.
Ct. 2724 (2014) (hereinafter Sonic II) (holding private arbitration agreements
can disallow an employee access to the administrative process, and other state
and federal agencies regulating areas in healthcare, worker’s compensation,
and consumer protection).

13. Stone and Colvin, supra note 10 (discussing how forcing litigants into
arbitration limit litigants’ substantive rights; and limits opportunities to
effectively vindicate rights).

14. National Labor Relations Act, 29 U.S.C.S. § 158 (1935) (hereinafter
NLRA); Private Attorneys General Act, Labor Code § 2699 (2016) (explaining
PAGA’s purpose is for employees to enforce labor codes of California).

15. D.R. Horton, Inc., 357 N.L.R.B. 2277 (2012) (hereinafter “Horton I’);
Lewis v. Epic Sys. Corp., 823 F.3d 1147 (7th Cir. 2014), cert granted, 137 S. Ct.
809 (2017).

16. Id.
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Comment’s publication.

Lastly, the Ninth Circuit’s decision did not interpret the
language regarding PAGA.17 The Ninth Circuit did not decide if the
language should be severed from the remainder of the arbitration
agreement or if the language invalidated the entire arbitration
agreement. The California Legislature enacted PAGA to allow an
“aggrieved employee to bring a civil action personally and on behalf
of other current or former employees to recover civil penalties for
Labor Code violations.”!8 PAGA’s legislative purpose is to protect
individuals through the use of state labor law. The legislature
intended that employees be their own enforcement agency.
Therefore, the legislature granted employees the right to recover
from companies.’® Without the Ninth Circuit’s interpretation of
PAGA, aggrieved drivers do not know if they have a right to assert
a PAGA claim.

The Ninth Circuit’s trailblazing precedent has limited
complainants’ access to courts and other administrative remedies,20
prompting the following questions: Will courts allow companies to
exert their contractual power in order to limit the scope of
individuals’ constitutional rights to trial? Or, are Judge Chen and
Judge Redkoff’s holdings the beginning step to promulgate
sweeping change? This Comment discusses these issues below.

This Comment begins with a background section that discusses
the creation of Uber, the historical application of arbitration
clauses, and the application of arbitration clauses contracts,
including the use of arbitration clauses in app-based technology
agreements.?! This section also touches on the Ninth Circuit’s
decision in Mohamed, and other Federal Court decisions regarding
the enforcement of Uber’s arbitration clause.22

Next, this Comment provides an analysis section that
discusses the Ninth Circuit’s decision. The analysis attempts to
interpret the arbitration agreement’s delegation clause and PAGA
waiver, deciphering the Ninth’s Circuit’s reasoning to enforce

17. Private Attorneys General Act, Labor Code § 2699 (explaining PAGA’s
purpose is for employees to enforce labor codes of California).

18. Iskanian v. CLS Transp. LA, LLC., 327 P.3d 129, 146 (Cal. 2014) cert.
denied, 135 S. Ct. 1155 (2015) (quoting Cal. Lab. Code § 2699 subd. (a)).

19. Iskanian, 327 P.3d at 147. See Arias v. Superior Court, 46 Cal. 4th 969,
985 (2009) (stating the Legislature intended a PAGA action to be binding on the
named employee, government agencies, and any aggrieved employee not a party
to the proceeding).

20. Mohamed v. Uber Tech. Inc., 2016 U.S. App. LEXIS 16413 at *33.
Weston, supra note 12 at 105 (asking the question if mandatory arbitration
agreements displace parties’ rights to access administrative agencies).

21. Rebecca Elaine Elliot, Note, Sharing App or Regulation Hack(ney)?
Defining Uber Technologies, Inc., 41 IOWA CORP. L. 727, 733 (2016). See infra
Section II, A (discussing Uber). See also UBER TECHNOLOGIES, INC.,
www.uber.com (last visited Oct. 6, 2016) (explaining Uber’s creation).

22. See infra Section II C, D (analyzing the history of arbitration and how
arbitration is delegated to the arbitrator).
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arbitration.23 It then analyzes whether the arbitration agreement
was unconscionable, suggesting the Ninth Circuit should have
considered relevant case law for online arbitration agreements.24
The analysis section then discusses the effect the Ninth Circuit’s
opinion will have on drivers and their ability to vindicate their
rights by seeking collective relief from courts and administrative
agencies.25

Lastly, this Comment explains that reform to Federal
Arbitration Act is long overdue.26 Yet, destroying precedent is not a
viable solution because of instability of the current U.S. Supreme
Court.27 Instead, this comment proposes Congress should reform
the Federal Arbitration Act and implement reform through the
regulation of agencies.28

II. UBER ARBITRATION: AN OVERVIEW

A. The Existence of Uber: An App-Based
Transportation Company

Uber, since its foundation in 2010, has become a multinational
company that makes transportation more convenient through the
use of a smartphone app.2? So what is Uber?”30 Uber is:

A location-based app that makes hiring an on-demand private
driver...easy. For riders - Uber is a convenient, inexpensive
and safe taxi service. Hire a private driver to pick you up & take you
to your destination with the tap of a button on any smartphone
device. A nearby driver often arrives to pick you up within minutes.
Not only is this an on-demand car service, but you can even watch as
your driver is en-route to come pick you up.

For drivers - Uber provides exceptional pay, allows you to be your own
boss, and even receive tips. Take on fares whenever you wish (work
as much or as little as you desire) while meeting new people in your
city from all walks of life.3?

23. See infra Section III A, B (analyzing why the Ninth Circuit incorrectly
ruled in for Uber).

24. See infra Section III, C (discussing the unconscionable arbitration
agreement and the Ninth Circuit’s failure to analyze the different between
clickwrap and browsewrap agreements).

25. See infra Section III, D (analyzing the vindication of rights doctrine in
regard to class actions, PAGA, and the NLRA).

26. 9 U.S.C. §§ 1-14. [Hereinafter “FAA”].

27. See infra Section IV (discussing the problems with the FAA).

28. See infra Section IV (proposing new solutions to protect drivers in the
future).

29. Elliot, supra note 21 at 727. See Uber, supra note 21 (explaining how
Uber operates and how user access the app).

30. So, What is Uber? UBER ESTIMATES, (2018) www.uberestimate.com/
about-uber/.

31. Id.
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Uber has taken off since 2010 and has “exploded onto the scene,
displacing traditional taxi and delivery services around the
world.”32

Once a driver meets Uber’s requirements, the driver must then
enter into the “Raiser Software Sublicense & Online Services
Agreement.”33 To sign the agreement, the driver must log on to the
Uber app, sign up as a driver, and click on a hyperlink.3¢ When the
hyperlink is up on the screen the driver must click “Yes, I agree”
and then click “confirm,” to begin driving.3?

If a dispute arises with Uber, a driver can initiate arbitration
with a written demand and an arbitrator will be assigned to the
dispute.36 Drivers who do not know Uber’s arbitration agreements
exist, do not want to be compelled into arbitration or bring a class
action suit. Rather, they want to file their complaints in district
court or with the National Labor Relations Board.3” The NLRB,
under the NLRA, certifies employees to self-organize and form labor
organizations, and enter into collective bargaining agreements with
their employers.38 If the NLRB rules in favor of employees and are
successful in bringing a claim against their employers, then the

32. Erin Mitchell, Comment, Uber’s Loophole in the Regulatory System, 6
HOUSTON LAW REVIEW 75 at *1 (2015) (providing that to become a driver an
individual must confirm the following requirements: 1) the individual is twenty-
one years old; 2) the individual has one year of driving experience in the U.S
and three years of driving experience if under the age of twenty-three; 3) the
individual has a valid U.S. driver’s license; 4) the individual drives a 4-door
vehicle; the individual can show proof of vehicle registration and insurance, and
5) the individual can show a satisfactory driving record and acceptable criminal
history).

33. Zawada v. Uber Techs., Inc.,, No. 16-cv-1134, 2016 U.S. Dist. LEXIS
178582 at *3 (E.D. Mich. Dec. 27, 2016).

34. Id.

35. Id.

36. UBER TECHNOLOGIES, INC., U.S. Terms of Use,
www.uber.com/legal/terms/us/ (last visited Feb. 7th, 2017). See O’Connor v.
Uber Techs. Inc., 82 F. Supp 3d 1133, 1138 (N.D. Cal. 2015) (discussing one of
the most litigated issues involving Uber’s categorization of their drivers has
independent contractors or third-party providers, and not employees). See
generally Sanchez v. Valencia Holding Co. LLC., 61 Cal 4th 899,922 (2015)
(explaining Uber prefers drivers to be excluded from labor laws, so drivers do
not benefit from worker’s compensation labor laws, and ERISA).

37. See NLRB v. Uber Techs. Inc., 2016 U.S. Dist. LEXIS 145069 at *1-2
(N.D. Cal. Oct. 19, 2016) (“Multiple Uber drivers have filed charges against
Uber for violations of the NLRA, 29 U.S.C. § § 151, et seq.”). See Mohamed v.
Uber Tech. Inc., 2016 U.S. App. LEXIS 16413 at *1 (arguing Uber’s arbitration
clause cannot compel arbitration). See also O’Connor, 2016 U.S. Dist. LEXIS
116482 at *135 (allowing Plaintiffs class action to be certified to pursue their
claim that Uber violated Section 351 of the Labor Code).

38. 29 U.S.C. 159(c)(1)(A). See NLRB v. Alt Entm’t Inc., 858 F. 3d 392, 415
(6th Cir. 2017) (explaining Section 7 of the NLRA “self-organization, forming
labor organizations [and] bargain[ing] collectively through representatives of
their own choosing,” all activities section 7 expressly protects, are hardly thing
that employees just do...”).
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employer has two options.3? The employer can either: (1) contest the
petition before the NLRB or (2) the employer can bring a claim to
courts.40 The NLRB has taken a strong stance against arbitration,
as the NLRA grants employees a right “to self-organization, to form,
join, or assist labor organizations and to bargain collectively
through representatives of their own choosing.”4!

However, when an arbitration provision is in an employment
agreement, procedural due process rights can change and
employees can be forced into arbitration; as courts have upheld
Congress’s strong presumption in favor of enforcing arbitration.42
Thus, in effect, drivers are not allowed to bring any claims to court
and drivers are not allowed to ask courts to rule on the delegation
clause to determine whether the arbitration agreements are
unconscionable.43

As of today, the legal system has not adapted to the new
“groundbreaking  technological innovations.”#4  Lawmakers
attempting to regulate Uber have endured difficulty in applying the
current law to the company’s new work practices.4> States have also
failed to effectively regulate the company because of Uber’s
innovative business operation through their app.4 European
countries, such as Germany, Spain, Italy and France, banned
Uber’s use because of the complexities in trying to regulate the
licensing of drivers.47 In the United States, both Alaska and Nevada

39. NLRB 29 C.F.R. 101.30; 29 C.F.R. 102.69(c)(1)(ii).

40. Id.

41. Alt. Entm’t, Inc., 858 F 3d. 393, 415 (6th Cir. 2017); Eastex, Inc. v. NLRB,
437 U.S. 556, 565-566 (1978) (stating “Congress knew well enough that labor’s
cause often is advanced on fronts other than collective bargaining [and]
recognized this factor by choosing, as the language of Section 7 makes clear, to
protect concerted activities for somewhat broader purpose of ‘mutual aid or
protections as well as for the narrower purposes of ‘self-organization’ and
‘collective bargaining.”). See Brady v. Nat’l Football 644 F. 3d 661 (8th Cir.
2011) (“[A] lawsuit filed in good faith by a group of employees to achieve more
factorable terms or conditions is “concerted activity under Section 7 of the
NLRA.”).

42. AT&T Mobility, LL.C v. Concepcion, 131 S. Ct. 1740, 1744 (2011) (stating
if the NLRA were construed to prohibit collective bargaining and class waivers,
the NLRA would “interfere with fundamental attributes of arbitration”);
Morton v. Mancari, 417 U.S. 535, 551 (1974) (“holding the FAA cannot
harmonize the FAA with the NLRA because the express congressional intent in
the FAA favors arbitration.”).

43. Mohamed v. Uber Tech. Inc., 2016 U.S. App. LEXIS 16413 at *11-19 (9th
Cir. 2016); Zawada v. Uber Techs., Inc., No. 16-cv-11334, 2016 U.S. Dist. LEXIS
178582 at *8-28 (E.D. Mich. 2016).

44. Yanelys, supra note 7 at 88.

45. Id.

46. See Rebecca Elaine Elliot, Note, Sharing App or Regulationa Hack(ney)?:
Defining Uber Technologies, Inc., 41 IOWA J. CORP L. 727 (Spring 2016)
(analyzing Uber’s business to bypass regulation).

47. Id. at 727 n. 8. See Jefferson Graham, Talking Tech: Taxi Alternatives
Are on the Move, USA TODAY (June 26, 2013), www.usatoday.com/story/
tech/columnist/talkingtech/2013/06/26/taxi-alternatives-uber-lyft-sidecar/
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banned Uber until Uber agreed to comply with the States’ laws.4®

A company that began as a not-for-profit technological sharing
company has blossomed into a company generating more than $15
billion in revenue, and is predicted to be worth more than $335
billion by 2025.49 The quick growth of Uber has outdated current
transportation regulations, for the current laws “were not designed
to regulate collaborative relationships, transactions, and
organization.”®® Therefore, lawmakers must completely “re-
evaluate and re-develop laws”! in order to regulate Uber, ensure
the safety of Uber’s customers and consumers, and provide fair
competition to other transportation companies.

B. Arbitration: The Creation

Many facets exist to arbitration clauses and their
enforceability. This section discusses the implementation of
arbitration.?2 Second, this section discusses arbitrations
enforceability and unconscionability.?® Third, this section discusses
class arbitrations. ¢ Lastly, this section discusses administrative
agencies, and how the FAA conflicts with agencies’ labor laws.5%

2453967 (last visited Mar. 12, 2017) (explaining that taxi drivers are unfairly
losing revenue because Uber drivers face less stringent regulation by not having
to be licenses with the city the driver operates in and not being subject to
traditional fee). See also Johana Bhuiyan, Here Is Where Uber and Lyft Are
Facing Regulation Battles in the United States, BUZZFEED NEWS (Dec. 15,
2014), www.buzzfeed.com/johanabhuiyan/here-is-where-uber-and-lyft-are-
facing-regulation-battles-in?utm_term=.egYDE0zAOx#.ujX7bnKR4 (last
visited Mar. 12. 2017) (stating a comprehensive list of major cities where Uber
is facing challenges).

48. Elliot, supra note 21 at 747 n. 97-99. But see Press Release, Governor
Terry McAuliffe, Virginia Reaches Temporary Agreement to Allow Safe,
Regulated Operation of Uber and Lyft (Aug. 5, 2014), www.governor.
virginia.gov/newsroom/newsarticle?articleld=5726 (last visited Mar. 2, 2017)
(stating Uber must apply for a broker transportation broker license, and must
comply with tax laws, maintain transparency, conduct extensive background
checks document each driver, and have insurance coverage).

49. Molly Cohen & Corey Zehngebot, What's Old Becomes New: Regulating
the Sharing Economy, 58 B0S. B.J., 34, 35 (2014). See John Hawksworth &
Robert Vaughan, The Sharing Economy—Sizing the Revenue Opportunity, PWC
UK BLOGS. (2014) http://pwc.blogs.com/files/sharing-economy-final_0814.pdf
(stating the findings of a report conducted by Pricewaterhouse Coopers).

50. Yanelys, supra note 7 at 83.

51. Id.

52. See infra Section II, B (discussing arbitration’s implementation into the
legal system).

53. See infra Section II, B (analyzing the complexities of arbitration).

54. See infra Section II, B, iii (describing class arbitration effect on
arbitration).

55. See infra Section II, B, iv (describing how administrative law conflicts
with the FAA).
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1. Implementation of Arbitration

Litigation in the past several decades has changed drastically.
Today, going to trial is perceived as a failure for all parties
involved.?¢ Parties no longer want the bad publicity, time
commitment, and expense of going to court.’” As a result,
arbitration has become a desired alternative.5® After the creation of
arbitration, courts, were nervous arbitrators would undermine
previous precedent and would not enforce arbitration agreements.59
This fear led Congress to pass the Federal Arbitration Act (“FAA”),
an act requiring courts to enforce arbitration agreements and
awards.60

As the FAA evolved, courts mandated that the FAA preempts
most state laws.6! Also, the FAA “creates federal substantive law
requiring the parties to honor arbitration agreements.”62
Arbitration involves “(a) a process to settle disputes between
parties; (b) a neutral third party; (c) an opportunity for the parties
to be heard; and (d) a final binding decision or award, by the neutral
third party after the hearing.”¢3 The FAA limited judicial review on
an arbitrators decisions.4 Therefore, arbitration agreements are
valid, irrevocable, and enforceable unless state-law revokes the
arbitration agreement.65

56. Richard D. Freer, Exodus from and Transformation of American Civil
Litigation, 656 EMORY L.J. 1492, 1507 (2016) (stating the change in litigation
has led to the creation of Alternative Dispute Resolution).

57. Id. Contra In re Checking Account Overdraft Litig., 685 F. 3d 1269, 1282-
1283 (11th Cir. 2012) (explaining arbitration costs are expenses and can exceed
the fees of a lawyer).

58. In Re Checking Account Overdraft Litig., 685 F. 3d at 1282-1283 (stating
arbitration does not play a role in social order because arbitration goes on
behind closed doors, it is unseen and unreported to the public, it is not set to
one choice of law, and its outcome does not result in written opinions to guide
later courts).

59. Michael H. LeRoy & Peter Feuille, The Revolving Door of Justice:
Arbitration Agreements that Expand Court Review of an Award. 19 OHIO ST. J.
ON DISP. RESOL. 861, 865-870 (2004).

60. Freer, supra note 56 at 1501.

61. AT&T Mobility LLC v. Concepcion, 131 S. Ct. 1740, 1745 (2011) (stating
the FAA purpose is to promote arbitration; and “embodies[ies] [the] national
policy favoring arbitration...not withstanding any state or substantive
procedural policies to the contrary.”) (citation omitted).

62. Ford v. Hamilton Inv., 29 F.3d 255, 257 (6th Cir. 1994).

63. Thomas J. Stipannwich, The Arbitration Penumbra: Arbitration Law
and Rapidly Changing Landscape of Dispute Resolution, 8 NEV. L.J. 427, 433-
43 (2007).

64. 9 U.S.C. §§ 10. See Hall Street Assocs. LLC. v. Mattel Inc., 552 U.S, 576,
591 (2008) (citing a court may not overturn an arbitrator’s decision because the
arbitrator made an error or “a serious error.”) (emphasis added).

65.9 U.S.C. § 2.
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2. Arbitrations Enforceability

Congress’s push toward arbitration did not come without
limitations.66 Arbitration can be denied when arbitration does not
effectively vindicate petitioners’ rights.67 Problematically,
Congress, by not specifying the scope of arbitration agreements, left
courts little guidance to determine when a judge or arbitrator
should decide a dispute.8 The FAA provides that when an
arbitration agreement is unambiguous and summits the parties to
arbitration, the agreement must be enforced.®® An exception to this
rule applies if a contract defense is applicable such as fraud,
unconscionability, duress, etc., making the arbitration clause
unenforceable.?0

Contracts containing arbitration clauses are considered to be
two separate contracts.”? A principle known as the doctrine of
separability.”? “An arbitration agreement 1s an independent
agreement between the parties, that is separate from the
underlying contract.””® As a result, contract defenses apply to the
contracts separately.’ For example, the Supreme Court in Prima
Paint Corp., did not allow the arbitrator to hear the plaintiffs’ claim
because the Plaintiff alleged the contract containing the arbitration
agreement was procured through fraud.’> Contract defenses
including illegality must be heard by a judge rather than an
arbitrator.’® In contrast, if the Plaintiff alleged the defectiveness of

66. Freer, supra note 56 at 1501.

67. McMullen v. Meijer Inc., 355 F.3d 485, 490-491 (6th Cir. 2004) (holding
the case should be remanded to determine whether the selection of the
arbitrator provision in the arbitration could be severed and the remainder of
the clause be enforced). See Green Tree Fin. Corp. Ala. v. Randolph, 531 U.S.
79, 92 (2000) (explaining the most powerful party will control the provider of
dispute resolution, which may create a concern of fairness and prevent a party
from vindicating their rights).

68. Robinson v. J&K Admin. Mgmt. Servs. Inc., No. 15-10360, 2015 U.S 817
F. 3d 193, 198 (5th. Cir. 2016).

69. Section 2 of the FAA, 9. U.S.C § 2.

70.9 U.S.C. §§ 2, 3. See First Opinions of Chicago, Inc. v. Kaplan, 514, U.S.
938, 44-45 (1995) (“Courts should not assume that the parties agreed to
arbitrate arbitrability unless there is clear and unmistakable evidence that they
did so0.”).

71. David Horton, Arbitration as Delegation, 86 N. Y. U. L. REV. 437, 450
(2011).

72. 1d.

73. U.S. Insulation v. Hilro Constr. Co., 146 Ariz. 250, 253, (Ct. App. 1985).
See Prima Paint Corp. v. Flood & Conklin Mfg. Co., 388 U.S. 395, 402 (1967)
(“...except where the parties otherwise intend—arbitration clauses as a matter
of federal law are separable from the contract in which they are imbedded.”).

74. Richard C. Reuben, Article, First Options, Consent to Arbitration and the
Demise of Reparability: Restoring Access to Justice for Contracts with
Arbitration Provisions, 56 SMU L. REV. 819, 824 (2003).

75. Prima Paint Corp., 388 U.S. at 402.

76. Id. at 402 - 407.
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just the arbitration clause the claim would have gone to the
arbitrator.??

Problems arise when parties do not agree that they previously
submitted themselves to arbitration.”® Parties cannot “be required
to submit to arbitration any dispute which he has not agreed so to
submit.””® A valid agreement must exist between the parties, and
the dispute must fall “within the substantive scope of that
agreement,” to determine whether the contract submits the parties
to arbitration.89 Therefore, if the arbitration’s enforceability is in
question, a judge decides if the contract compels arbitration, and an
arbitrator has the authority per the contract to decide.8!

The U.S. Supreme Court in First Options, stated parties can
defer gateway issues of arbitrability to the arbitrator. However, if
parties do not clearly and unmistakably give deference to the
arbitrator, the court rules on the issue of whether arbitration is
warranted.82 The Sixth Circuit applied this rule in Reed Elevator
and Huffman. Both courts held that questions arising from an
arbitration agreement that do not give deference to either the judge
or the arbitrator, should be delegated to the judge.83 The Third
Circuit in Chesapeake, took a different approach.84 The Third

77. 1d.

78. Id. at 943. See S.1. Strong, Does Class Arbitration: “Change the Nature”
of Arbitration? Stolt-Nielsen, AT&T, and A Return to First Principles, 17 HARV.
NEGOTIATION L. REV. 201, 244 (stating consent to an arbitration clause is the
most important element in order to determine who has the authority to
adjudicate the conflict).

79. Richmond Health Facilities v. Nichols, 811 F.3d 192, 195 (6th Cir. 2016)
(quoting AT&T Techs. v. Commc'ns Workers of Am., 475 U.S. 643, 648, (1986)).

80. Zawada v. Uber Techs. Inc., 2016 U.S. Dist. LEXIS 178582 at *7 (E.D.
Mich. 2016) (quoting Javitch v. First Union Sec., Inc., 315 F.3d 619, 624 (6th
Cir. 2003)). See Totten v. Kellogg Brown & Root, LLC, 152 Supp 3d. 1243, 1249
(C.D. Cal. Aug 7, 2015) (providing federal substantive law usually governs the
enforcement of the arbitration agreement and state substantive law governs the
determination if the contracting parties agreed to arbitrate). Contra Southland
Corporations v. Keating, 465 U.S. 1, 33 (1984) (“The general rule prescribed by
§ 2 of the Federal Arbitration Act is that arbitration clauses in contracts
involving interstate transactions are enforceable as a matter of federal law...I
believe that exception leaves room for the implementation of certain
substantive state policies that would be undermined by enforcing certain
categories of arbitration clauses.”) (Scalia, A., dissenting).

81. Green Tree Fin. Corp Ala. v. Randolph, 539 U.S. at 451-453 (2000)
(plurality opinion). See Vonda Mallicoat Laughlin, Claims of Unconscionability
of Contract as Subject to Compulsory Arbitration Clause Contain in Contract,
22 A.LLR. 6th 49, 2 (2016) (stating courts hold unconscionability should be
address by the court if the allegations of unconscionability pertain to the
arbitration clause itself while others state all claims of unconscionability should
be referred to the arbitrator).

82 First Options of Chicago, Inc. v. Kaplan, 514 U.S. 938, 943 (1995).

83. Reed Elevator, Inc. v. Crockett, 734 F. 3d 594, 599 (6th Cir. 2013);
Huffman v. Hilltop Companies, LL.C, 747 F.3d 391, 393-394 (6th Cir. 2014).

84. Chesapeake Appalachia, LLC v. Scout Petroleum, LLC, 809 F.3d 746,
760-766 (3rd. Cir. 2016) (“The arbitrator shall have the power to rule on his or
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Circuit held when there is no clear and unmistakable deference to
a court or an arbitrator in the arbitration agreement, arbitrability
is decided by the arbitrator.s5

Overall, the question of arbitrability is “an issue for judicial
determination [unless the parties] clearly and unmistakably
provide otherwise.”86 A two-step process is used to determine the
question of arbitrability.8” First, the court must ask whether the
parties agreed to arbitrate, by asking “whether a valid agreement
to arbitrate exists and whether the dispute falls within the
agreement.”®® Second, the court must ask whether federal statute
or policy renders the claims non-arbitrable.8® The party seeking to
avoid arbitration has “the burden of proving that the claims at issue
are unsuitable for arbitration.”90

In deciding if the arbitration clause should be enforced, it is
imperative courts know which contract is being challenged.9! The
U.S. Supreme Court has stated challenges to “the contract as a
whole” are different than “challenges of the agreement to
arbitrate.”’92 Thus, an arbitration agreement can be valid and
enforceable even if the underlying contract is invalid and
unenforceable.% The savings clause makes this situation possible.
The savings clause is an arbitration agreement that can be
invalidated under the FAA.9 The saving clause makes an
arbitration agreement unenforceable through applicable contract
defenses.%

a. Unconscionability

Courts do not uphold arbitration agreements if the court deems
the agreement unconscionable.% State law governs whether the

her jurisdiction, including any objections with respect to the existence, scope, or
validity of the arbitration agreement or to the arbitrability of any claim or
counterclaim.”) (citation omitted).

85. Chesapeake Appalachia, LLC, 809 F.3d at 760-766.

86. First Options, 514 U.S. at 943 (internal citations omitted). See Gen.
Motors Corp. v. Pamela Equities Corp., 146 F.3d 242, 247 (5th Cir. 1998)
(stating the question of who decides arbitrability turns upon the parities intent).

87. Dealer v. Computer Servs., Inc. v. Old Colony Motors, 588 F. 3d 884, 886
(5th Cir. 2009).

88. Id.

89. Id.

90. Gilmer v. Interstate/Johnson Lane Corp., 500 U.S. 20, 26 (1991).

91. Cole v. Pearson Educ., Inc., No. 10 Civ. 7523 (JFK) (RLE) 2011 U.S. Dist.
LEXIS 110603 at *13 (S.D.N.Y. 2011).

92. Rent-A-Center, West Inc. v. Jackson, 13- S. Ct. 2772, 2778 (2010).

93. Id.

94. 9 U.S.C. § 2 (stating arbitration agreements can be invalidated “upon
such grounds as exists at law or in equity for the revocation of any contract.”).

95. AT&T Mobility, LLC v. Concepcion, 131 S. Ct. 1740, 1745 (2011).

96. Green Tree Fin. Corp. Ala. v. Randolph, 531 U.S. 79, 90 (2000) (holding
the existence of large arbitration costs could make an arbitration contract
unconscionable if the party cannot vindicate her statutory right).
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agreement is unconscionable or enforceable because contracts are
state-law principles that do not comport with the text of the FAA.97
Many states apply standard contract law, which hold contracts
must be knowingly entered into by both parties and no party is
coerced into the contract.? California contract law states a contract
can be unconscionable when a party with more power writes the
contract in their favor.?® An unconscionable contract must be both
procedurally and substantively unconscionable.l% Courts use a
sliding scale test to determine a contract’s unconscionability by
analyzing the procedural process of the contract’s formation. On one
side of the scale, courts consider the circumstances surrounding the
contract’s adoption and whether the signer had been induced to sign
the contract.!9! On the other side of the scale, courts look at the
contract’s harsh or unreasonable substantive terms.192 In
determining whether the terms of the contract are harsh or
unreasonable, courts inquire into the following factors: (1) when the
contract was created and in what commercial setting; (2) the
contract’s purpose; and (3) how the effect the contract and its’
provisions affect the parties.103

3. Procedural Unconscionability

A contract is procedurally unconscionable if the stronger party
during contract formation deprived the weaker party of
“meaningful choice such as through the use of ‘oppression’ or
‘surprise.”104 Oppression occurs when unequal bargaining power
exists and one party has no authority to negotiate the terms in the

97. Doctor’s Assocs. v. Casarotto, 517 U.S. 681, 685 (1996) (“states may
regulate contracts, including arbitration clauses, under general contract law
principles and they may invalidate an arbitration clause ‘upon such grounds as
exists at law or in equity from the revocation of any contract.”) (quoting 9 U.S.C.
§ 2) (emphasis added).

98. Volt Information Sciences, Inc. v. Board of Trustees of Leland Stanford
Junior Univ., 489 U.S. 468, 479 (1989).

99. Sanchez v. Valencia Holding Co., LLC, 61 Cal. 4th 899, at 910-12 (2015)
(explaining the doctrine of unconscionability has both a procedural effect
dealing with the oppression or surprise with unequal bargaining power and a
substantive effect dealing with harsh or one-sided results).

100. Armendariz v. Foundation Health Psychare Services, Inc., 24 Cal. 4th
83, 114 (2000) (stating the contract is unconscionable if the contract has a
degree of procedurally and substantively unconscionability).

101. Sanchez, 489 U.S. at 910 (quoting Sonic II, 57 Cal. 4th at 11383).

102. Id.

103. Id.

104. Id. at 909 (emphasis added) (concluding the presence of an opt-out
provision forecloses a finding of procedural unconscionability). See Arrigo v.
Blue Fish Commodities, Inc., 408 Fed. Appz. 480, 481 (2nd Cir. 2011) (stating
in employee agreements, provisions forcing an employee to choose between
signing the agreement or losing his or her jobs has been deemed to be
unconscionable).
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contract.105 Furthermore, a surprise occur in the contract when a
stronger party disguises the disputed terms of the contract,!06
resulting in the weaker party being unaware of the contract’s
language.197 Therefore, a contract is unconscionable when a party
is not aware, the party does not understand the contract’s
disadvantageous terms or the party felt pressured to not opt-out of
the contract.198 Courts, in considering whether or not a party felt
pressured to not opt-out of the arbitration agreement, look at the
pressure that the financially weaker party felt and compare the
pressure the powerful party to accept the contract.l0® The
arbitration agreement, however, is not unconscionable if the opt-
clause is conspicuous and grants the party a reasonable opt-out
period.110

4. Substantive Unconscionability

In order to prove an agreement 1s substantively
unconscionable, the moving party must argue one of the following
factors: (1) the contract lacked mutuality; (2) a party has or had the
ability to unilaterally modify the terms of the agreement; (3) the
provisions in the agreement are so unfair either one of the parties
to the arbitration are unable to vindicate their rights in an arbitral
forum.!1! In employment contracts, any waiver that is placed in an
arbitration agreement the employee must have known such waiver
was within the arbitration agreement.ll2 Provisions in the
arbitration clause are substantively unconscionable if a clause
mandates the parties split the cost of arbitration, or the weaker
party is required to bear the administrative fees they cannot
afford.13 As a result, the weaker party who cannot afford
arbitration is not able to vindicate their rights.114

105. A&M Produce Co. v. FMC Corp., 135 Cal. App. 3d 473, 487 (1982).

106. Id.

107. Id.

108. Gentry v. Super. Co., 42 Cal 4th 443, 472 (2007) (holding an opt- out
clause may make an arbitration clause unconscionable depending on the time
period the parties had to opt-out). See Kilgore. v. KeyBank, N.A., 718 F. 3d 1052,
1059 (9th Cir. 2013) (stating the inclusion of an opt-out provision does not make
a contract unconscionable if the provision is buried within the contract).

109. Gentry, 42 Cal 4th at 472.

110. Circuit City Stores, Inc. v. Ahmed, 283 F.3d 1198, 1199 (9th Cir. 2002)
(stating the combination of the arbitration opt-out clause and the formation of
the contract together made the arbitration agreement not unconscionable).

111. Amendariz v. Foundation Health Psychare Services, Inc., 24 Cal 4th
83, 103 (2000).

112. Id. at 99. (explaining statutory rights explained under the Fair
Employment and Housing Act are not waivable because the rights listed in the
Act were created for a public purpose).

113. Italian Colors, 133 S. Ct. at 2310-11.

114. Green Tree Fin. Corp. Ala. v. Randolph, 531 U.S. at 90 (2000)
(explaining the effective vindication of rights doctrine does not require a finding
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5. Class Arbitrations

Supreme Court Justice, Alito, in Stolt-Nielsen, stated class
arbitration “changes the mnature of arbitration.”1’5 Class
arbitrations resemble judicial class actions but have unique arbitral
procedures.116 Class arbitrations restrict the arbitral class to
individuals that are party to the relevant agreement.!l?” Parties
usually invoke class arbitrations when several individuals seek
relief on a representative basis instead of each individual filing
separately.11® Class arbitrations are treated similarly when
attempting to determine whether the parties agreed to class
arbitration. Courts look to the terms of the parties’ agreement.119 If
the agreement is unclear to whether the parties agreed to class
arbitration, courts or arbitrators (depending on the jurisdiction)
consider a list of factors.120 The most important factor is whether a
class arbitration would affect the parties’ remedies.121

While class arbitrations appeal to consumers and employees,
corporations avoid judicial class actions and class arbitrations.122
Since the U.S. Supreme Court in Concepcion upheld the
enforceability of class waivers in arbitration agreements,
corporations now insert class waivers into their agreements to
disallow any class from being certified.123 Class waivers, however,

of procedural unconscionability).

115. Stolt-Nielsen S.A. v. Animal Feeds Int’l Corp., 130 S. Ct. 1758, 1775
(2010) (quoting Alito, J.,) (holding consolidated parties could bring their suit as
a class action to be heard in arbitration). See Strong, supra note 78 at 247 (2012)
(discussing the unique attributes of class arbitration).

116. Id. at 207.

117. See American Arbitration Association, Supplementary Rules for Class
Arbitrations (effective Oct 8. 2003), available at www.adr.org/sp.asp?id=21963.
See Fed R. Civ P. 23 (citing the rule applicable to class actions).

118. Stolt-Nielsen S.A., 130 S. Ct. 1757, 1775 (2010) (stating a large amount
in dispute cannot change the nature of the arbitration).

119. Id. at 1773-1774.

120. Gary Born, International Commercial Arbitration, 1746, 2084 (2009)
See Julian S.M. Lew et al., Comparative International Commercial Arbitration,
16-18 (2003) (stating arbitrators rely on three principles when an agreement is
silent to class arbitration: (1) the principle of good faith; (2) the principle of
effective interpretation; (3) and the principle of interpretation contra
proferentem (meaning “against the offeror”). The arbitrator should not rely on
on the principle for strict interpretation).

121. See, e.g., In re Am. Express Merchs. Litig., 634 F. 3d 187, 199 (2d Cir.
2011) (holding a class waiver which disallowing plaintiffs from pursuing class
arbitration to be unenforceable).

122. Carideo v. Deli., Inc., 706 F. Sup 2d 1122, 1127 (W.D. Wash. 2010). See
Strong, supra note 78 at 225 (stating the “subjective intent of one party cannot
control the interpretation of the contract.”).

123. AT&T Mobility, LLC v. Concepcion, 131 S. Ct. at 1751 (2011) (stating
class arbitration can be inconsistent with the FAA). Contra Discovery Bank v.
Superior Court, 113 P.3d 1100, 1108 (2005) (holding class waivers in arbitration
agreements were unenforceable). See Mitsubishi Motors Corp v. Soler Chrysler-
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are only enforceable if it can be evidenced that both parties
demonstrated an intent to agree with the class waiver. Therefore,
the parties’ consent to the class waivers must be explicit.124 A court
may find consent to be implicit based on the rule of law.125 The U.S.
Supreme Court has not clearly indicated whether the interpretation
of class waivers and class arbitration should be a question for the
arbitrator or for the judge.126

Another factor affecting class arbitration are opt-out clauses.127
Opt-out clauses allow parties to choose whether or not they wish to
participate in the arbitration.28 Courts have questioned the
conscionability of opt-out clauses.!29 Most courts argue opt-out
clauses must have the following factors: opt-out clauses must not be
ambiguous, nor hidden in the contract, and must allow a reasonable
amount of time to exercise the opt-out option.130

6. Class Arbitration and Agency Law Conflict with the FAA

Class arbitrations become more convoluted when a certified
class brings a claim pursuant to a state or federal labor law.13! This

Plymouth, Inc., 473 U.S. 614, 625-26 (1985) (explained by Justice Scalia when
characterizing his argument for construing the “enforcement of arbitration
agreements according to the terms so as to facilitate streamlined proceedings.”).
See Concepcion, 131 S. Ct. at 1748 (quoting Scalia, J.) (contrasting, however,
Justice Breyer stating there is nothing in the FAA nor is there any precedent to
support reading the statute.). See also Strong, supra note 78 at 227 (explaining
a number of state courts have dismissed class waivers despite the Supreme
Court’s ruling leading several legislators to propose amendments to the FAA).

124. Stolt-Nielsen S.A., 130 S. Ct. at 1768 (stating that when parties have
not “reached any [explicit agreement on the issue of class arbitration, the
arbitrators’ proper task [is] to identify the rule of law that governs in that
situation.”) (citation omitted).

125. Id.

126. Oxford Health Plans LLC v. Sutter, 133 S. Ct. 2064, 2067 (2013). See
Opalinski v. Robert Half Interional, Inc., 761 F.3d 326, 331 (3rd Cir. 326)
(holding the question of arbitrability is for judicial determination). Contra
Emplrs Ins. Co. v. Century Indem. Co., 443 F. 3d 573, 681 (7th Cir. 2006)
(stating in two different cases the question of consolidating arbitration is not a
question of arbitrability but is a procedural issue for the arbitrator to decide).
Accord Discovery Bank, 113 P. 3d at 1117 (stating an arbitrator should decide
whether or not an arbitration agreement prohibits class action relief).

127. Strong, supra note 78 at 223 (stating “the niceties of the opt-in/opt-out
process mean that those unnamed parties to class arbitrations who choose to
participate in the proceedings can be said to have effectively ratified the choice
of arbitrators.”).

128. Id.

129. Cullinane v. Uber Techs. Inc., 2016 U.S. Dist. LEXIS 89540 at *6 (D.
Mas. July 20, 2016).

130. Meyer v. Kalanick, 2016 U.S. Dist. LEXIS 99921 at *22 (S.D.N.Y. 2016).

131. Weston, supra note 12 at 104 (discussing how strict enforcement of
arbitration clauses can limit parties’ access to administrative remedies they
usually would be entitled too). See Lisa B Bingham, Control Over Dispute-
System Design and Mandatory Commercial Arbitration, 67 LAW & CONTEMP.
PROS. 221, 221 (2004) (stating arbitration is no longer presumably voluntary for



456 The John Marshall Law Review [61:205

section will discuss the FAA disputed preemption over the National
Labor Relations Board (“NLRB”), which is the governing body over
the National Labor Relations Act (“NLRA”) and PAGA labor
claims.’32 The FAA and administrative agencies at the federal,
state, and local level have all been empowered by congressional
statutes to implement rules and procedures.133 The NLRA have the
duty of “managing, implementing and enforcing federal policy.”134
State and local agencies and regulations “address matters of local
concern, including labor and employment, education, law
enforcement, public health, agriculture, processional licensure,
transportation, public assistance, commerce and revenue.”135 An
example of a state labor regulation is PAGA. The state in a PAGA
action uses labor codes to protect aggrieved employees against
employers.136

a. NLRA

The NLRB was created by and operates under the NLRA.
Section 7 § 157 of the National Labor Relations Act provides,
“Employees shall have the right to self-organization, to form, join,
or assist labor organizations, to bargain collectively through
representatives of their own choosing, and to engage in other
concerted activities for the purpose of collective bargaining or other
mutual aid or protection.”!3”7 The second section, 8(a) of the NLRA,
29 U.S.C. § 158(a) states: “It shall be unfair labor practice for an
employer... to interfere with, restrain or coerce employees in the
exercise of the right guaranteed in section 157.”138 Congress
articulated in the NLRA that it is the policy of the United States to
encourage collective bargaining agreements and protect workers’
freedom to associate.l3® Therefore, under the NLRA, contracts

it has now become forced or imposed by the stronger party onto the weaker).

132. See infra Section II, iv, a, b, ¢ (discussing arbitrations effect on the
EEOC, NLRA, and PAGA).

133. Weston, supra note 12 at 114. See 29 U.S.C. §§ 206-207 (approved
9/30/16) (establishing a national minimum hourly wage, standard for overtime
pay, child labor laws, and recordkeeping). See 29 U.S.C. § 216(b). Accord
National Labor Relations Act., 49 Stat 449 (1935) (explaining the Act’s purpose
is too aid and protect the lowest paid employees who lack bargaining power to
secure rights themselves). See generally 42 U.S.C. § 2000 (2012).

134. Weston, supra note 12 at 114.

135. Id. See Cal. State Bd. Of Optometry v. FTC, 910 F. 2d 976,979-80 (S.C.
Cir 1990) (explaining the Tenth Amendments limits to Congress ability to
override state sovereignty).

136. Weston, supra note 12 at 123.

137. Section 7, National Labor Relations Act, 29 U.S.C.S. § 157. See Lewis,
823 F. 3d at 1154 (stating the plain language of the NLRA does not reveal
Congress’s intent to exclude class representative, and collective legal
proceedings from NLRA protection).

138. Section 8(a), National Labor Relations Act, 29 U.S.C.S. § 158(a).

139. Section 7, National Labor Relations Act, 29 U.S.C.S. § 157.
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rescinding employees’ rights is unenforceable because the purpose
of the NLRA is to “improve terms and conditions of employment” by
using administrative and judicial forums.14© However, problems
arise when the NLRA conflicts with the FAA.

The FAA provides that any written contract “evidencing a
transaction involving commerce to settle by arbitration a
controversy thereafter arising out of such contract or
transaction...shall be valid, irrevocable, and enforceable, save upon
such grounds as exist at law or in equity for the revocation of any
contract.”4l This is known as the Saving Clause of the FAA. 142
Thus, it has been interpreted that the FAA should preempt the
NLRA because of Congress’s express intent to motivate the use of
arbitration.143

The NLRB in Horton I favored the NLRA over the FAA, stating
federal labor laws cannot be restricted.!44 Thus, employers cannot
prevent employees from filing “joining, class or collective claims
addressing the wages, hours or other working conditions against
employer in any forum arbitral or judicial.”145 The Fifth Circuit
reversed Horton I in Horton II, by diminishing the NLRB’s
authority to enforce and interpret the NLRA.146 The Fifth Circuit
stated “even explicit procedure for collective action will not override
the FAA.”147 Even if the petitioners brought claims to the NLRB and
then to court, any language in the employment agreement that
requires employees to bring their claims to arbitration for relief
must be adhered too.148 The Fifth Circuit gave Chevron deference
to the NLRB and their ruling in Horton 1.149 The Fifth Circuit held

140. Eastex Inc. v. NLRB, 437 U.S. 556, 565-566 (1978); See NLRB v. Jones
Laughlin Steel Corp., 301 U.S. 1, 33 (1937) (stating that Congress enacted the
NLRA because of their knowledge an employee would be helpless when dealing
with an employer without a union that would give laborers opportunity).

141. 9 U.S.C. §§ 1 et seq.

142. 9 U.S.C. § 2; See Iskanian v. CLS Transp. LA., LLC, 327 P. 3d 129 (Cal.
2014); CompuCredit Corp v. Greenwood, 565 U.S. 95 (2012) (stating that the
FAA prevails unless another statute contains congressional intent to the
contrary or it falls within the saving clause).

143. Morton v. Mancari, 417 U.S. 535, 551 (1974).

144. Horton I, 357 N.L.R.B. No. 184 at *1 (Jan. 3, 2012) rev'd D.R. Horton
II, 757 F. 3d 344 (holding the arbitration agreement violated employee’s right
that are protected under the NLRA).

145. Id.

146. Weston, supra note 12 at 128.

147. D.R. Horton II, 757 F.3d 344, 360 (5th Cir. 2013) (stating arbitration
agreements cannot be unenforceable because of the parties unequal bargaining
power). Contra Murphy Oil USA Inc., and Hobson, 361 NLRB No. 72 (N.L.R.B
Oct. 28, 2014) (holding the same conclusion as Horton I, which stated
arbitration agreements containing class and collective action waivers violate
the NLRA).

148. D.R. Horton II, 757 F.3d at 360.

149. Chevron U.S.A. Inc. v. Nat Res. Def. Council, Inc., 467 U.S. 837, 847
n.9 (1984) (holding that courts can give deference to administrative agencies
holdings when setting judicial precedent).
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that an arbitration agreement that disallows an employee from
filing a lawsuit could be a potential violation of the NLRA.150
However, the Court ultimately chose to favor the FAA’s broad
jurisdiction over federal labor law.151

Other federal circuit courts including the Ninth, Eighth, and
Second Circuits, have also rejected the Board’s decision by following
the Fifth Circuit’s lead in Horton II by upholding class waivers in
arbitration agreements.!®2 These circuits have held that the NLRA
has no language within its’ four corners to evidence Congress clearly
intended to allow the NLRA to preempt arbitration and permit
employees to file class proceedings.133 These circuits have stated
that the FAA unlike the NLRA has an expressed congressional
intent that the FAA should preempt administrative law in all
circumstances.!?4 Since the Supreme Court’s 2011 decision in AT&T
v. Conception, the above mentioned circuits have ruled in favor of
FAA preemption where the Supreme Court held that Congress
intended the FAA to favor arbitration and its ability to further
judicial economy and expedite the resolution of legal claims.155

The Supreme Court in Conception revealed that the FAA
allows employers to restrict employees from pursuing class
proceedings to avoid arbitration.156 Other Supreme Court cases
have ruled similarly.’%7 In Moses H. Cone Mm’l Hosp. v. Mercury
Constr. Corp., the Court stated the FAA’s purpose is to “place an
arbitration agreement upon the same footing as other contracts and
to overrule the judiciary’s longstanding refusal to enforce
agreements to arbitration.l5® Furthermore, CompuCredit Corp.
states that an “arbitration” provision in a “contract evidencing a
transaction involving commerce shall be valid, irrevocable and

150. D.R. Horton II, 757 F.3d at 360 (referring to D.R. Horton I, 357 N.L.R.B.
2277 (2012)).

151. Id.

152. Weston, supra note 12 at 128. See Richards v. Ernst & Young, LLP, 734
F.3d 871, 874 (9th Cir. 2013) (stating the Board’s decision in Horton I conflicts
with the explicit pronouncements of the Supreme Court’s policy to enforce the
FAA); Cellular Sales of Mo., LLC v. NLRB, 824 F.3d 772, 776 (8th Cir. 2013)
(holding the arbitration agreement does not violate the NLRA);
Johnmohammadi v. Bloomingdale's, Inc., 755 F.3d 1072 (9th Cir. 2014);
Paulsen ex rel. NLRB v. Remington Lodging & Hospitality, LLC 773 F.3d 462
(2nd Cir. 2014); NLRB v. Alt. Entm’t Inc., No. 16-1385, 2017 WL 2297620 at
*18 (6th Cir. 2017) (stating that the savings clause saves inferior status like
state law or federal common law; it does not save “other federal statutes enacted
by the same sovereign.”).

153. Id.

154. AT&T Mobility LLC v. Concepcion, 563 U.S. 333 (2011).

155. Id. (citing 9 U.S.C. § 2).

156. Id.

157. Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth, Inc., 473 U.S. 614
(1983); Dean Witter Reynolds, Inc. v. Byrd, 470 U.S. 213 (1985); CompuCredit
Corp., 565 U.S. at 98; Moses H. Cone Mem’l Hosp. v. Mercury Constr. Corp.,
460 U.S. 1 (1983).

158. Id. at 24.
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enforceable.”1%9 As a result, according to these cases, the FAA has a
broad scope that can trump employees’ rights under the NLRA in
bringing class proceedings.160

The Seventh Circuit took a unanimous stance against the other
federal circuits.16! The case involved a healthcare software
company, Epic Systems, and an employee, Jacob Lewis. During his
employment, Lewis received an email containing an arbitration
agreement.!62 The arbitration agreement asked employees to review
the terms and acknowledge the acceptance of the agreement by
clicking two buttons.163 Epic presented employees no option to
decline the agreement if they wished to remain employed.164 Thus,
Lewis accepted the agreement.165 However, allegedly, and
unbeknownst to him, he had agreed to bring all wage-and-hour
claims through arbitration; in effect, Lewis waived all future rights
to participate “in or receive money or any other relief from class,
collective, or representative proceeding.” The agreement also
included a clause revealing that if the “Waiver of Class and
Collective Claims” was deemed unenforceable, “any claim brought
on a class, collective, or representative action must be filed in a
court of competent jurisdiction,” and if they continued to work for
Epic without signing the agreement, Epic would presume they had
accepted.166 In 2015, Lewis sued Epic in federal court on behalf of a
class of other employees in violation of the employees’ right to
engage in “concerted activities” under section 7 of the NLRA. Epic
moved to dismiss the complaint, asserting that Lewis waived his
right to bring any claim in court as a participant of a class action.167

After losing at the district court, Lewis appealed to the Seventh
Circuit.168 The Seventh Circuit unanimously agreed with Lewis and
NLRB’s holding in Horton 1.189 The Seventh Circuit held that
“employees shall have the right...to engage in concerted activities

159. CompuCredit Corp., 565 U.S. at 98.

160. Id. See Mitsubishi Motors Corp., 473 U.S. at 614; Dean, 470 U.S. at 213;
Mercury Constr.Corp., 460 U.S. at 1.

161. Lewis v. Epic Sys. Corp., 823 F.3d 1147 (7th Cir. 2014) rev'd 584 U.S.
__ (2018); See Thomas Cavenagh, SCOTUS Tackles Arbitration Issue...Again,
LAWREVIEW. JMLS (April 18th 2018) https://lawreview.jmls.edu/scotus-tackles-
arbitration-issue-again/.

162. Lewis, 823 F. 3d at 1151.

163. Brief for Respondent at 2, Epic Systems Corporation v. Jacob Lewis (No.
16285) (August 2017).

164. Id. at 3.

165. Id.

166. Lewis, 823 F. 3d at 1151.

167. Brief for Respondent at 3, Epic Systems Corporation v. Jacob Lewis (No.
16285) (August 2017).

168. Id.

169. Lewis v. Epic Sys. Corp., 823 F. 3d at 1152 (7th Cir. 2014) (citing to
Horton I that the NLRB “form its earliest days,” held that “employer-imposed,
individual agreements that purport to restrict Section 7 rights” are
unenforceable.” 357 N.L.R.B. No. 184 at *5, 357 N.L.R.B. 2277 at 2280 (2012)).
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for the purpose of...mutual aid or protraction,” and that Section 8
enforces Section 7 of the NLRA “unconditionally by deeming that it
shall be an unfair labor practice for an employer...to interfere with,
restrain, or coerce employees in the right guaranteed in Section
7170 The Seventh Circuit also held that contracts
“stipulat[ing]...the renunciation by the employees of rights
guaranteed by the [NLRA]” are unlawful and may be declared to be
unenforceable by the Board.”17! The Seventh Circuit criticized the
Fifth Circuit in Horton II for failing to recognize that the Supreme
Court has previously explained that Section 7’s protections cover
employees’ “seek[ing] to improve working conditions through
administrative and judicial forums.”172

While the Seventh Circuit in Epic Systems has ruled that
Section 7 and Section 8 in the NLRA can supersede an arbitration
clause,173 the U.S. Supreme Court took a different position on this
issue.l™ In oral arguments, both Justice Kagen and Ginsberg
favored upholding the NLRA over the FAA, while Chief Justice
Roberts had a great concern that ruling in favor of the NLRA could
disrupt millions of current employment agreements currently in
effect.1” The holding came down in favor of the FAA and
employers.176

The majority held that the Federal Arbitration Act’s policy favoring
enforcement of arbitration agreements trumps Section 7 of the
National Labor Relations Act, which confers on employees the right
to engage in “concerted activities for the purpose of collective
bargaining or other mutual aid or protection.” In contrast, Justice
Ruth Bader Ginsburg’s dissent argued that the rights conferred by
Section 7 take precedence over the FAA and prohibit enforcement of
agreements calling for one-on-one arbitration of employment
disputes...The linchpin of her dissent was her contention that filing
wage-and-hour claims on a class or collective basis is among the

employee “concerted activities” protected by Section 7 of the
NLRA.177

Those in favor of the majority’s holding argue that Ginsberg’s
“contention is not plausible, given that collective actions of that sort
were unknown when the NLRA was adopted.”1”® While the

170. Id. (citing to 29 U.S.C. § 157).

171. Id. (citing to Nat’l Licorice Co. v. NLRB, 309 U.S. 350, 365 (1940)).

172. Brief for Respondent at 10, Epic Systems Corporation v. Jacob Lewis
(No. 16285) (August 2017) (citing to Eastex, Inc. v. NLRB, 437 U.S. 556, 565-
566 (1978).

173. Cavenagh, supra note 161.

174. Weston, supra note 12 at 128.

175. Epic Systems Corp. v. Lewis, No. 16-285, 138 S. Ct. 1612 (2018).

176. Richard Samp, Symposium: Justice Ginsburg’s Anachronistic Dissent
in Epic Systems Runs Afoul of the Rules Enabling Act, SCTOUSBLOG.COM (May
2, 2018).

177. Id.

178. Id.
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definition of protected “concerted activities” can be expanded over
time, the adoption of federal procedural rules should be not be used
a vehicle for expanding substantive rights.17” Thus, for Ginsberg’s
dissent to be applicable, Congress must conclude that employees’
right to engage in “concerted activities” should include class-action
rights and preempt the FAA.180

b. PAGA

State labor claims also have been in dispute with the FAA.181
The California Supreme Court in Iskanian held the FAA does not
preempt PAGA when employees seek representative action.182
Iskanian stated the FAA applies to private disputes; and if the
arbitration agreement expresses no clear and manifest intent to
preempt state labor laws, then a state can exert their broad police
powers.!83 The Ninth Circuit in Sakkab, ruling similarly, stated the
FAA preempts class action waivers but not PAGA claims.184 The
Ninth Circuit explained that, because class actions are brought on
behalf of private citizens and PAGA claims are brought on behalf of
the state, PAGA claims cannot be preempted by the FAA.185 To
determine if the FAA preempts state laws, courts examines what
the burden on the arbitrator would be to apply state labor law
procedures, and if the basic attributes of arbitration would be
undermined. If the courts determine there is a high burden on the
arbitrator and the attributes of arbitration are not disrupted, the
court will apply the state labor statute and not the FAA.186
However, “when parties agree to arbitrate all questions arising
under a contract, the FAA supersedes state laws” in all judicial and
administrative forums.%7 The “carve out” of PAGA claims remains
debated, and the U.S. Supreme Court has not ruled on the issue.!88
Advocates of PAGA, believe that if the FAA did preempt Labor
claims, preemption would “disable one of the primary mechanisms

179. Id.

180. Id.

181. Id.

182. Iskanian v. CLS Transp. LA, LLL.C, 327 P.3d at 133 (Cal. 2014) (holding
employees may seek recovery for a large group under PAGA and not be forced
into arbitration). Contra Sakkab v. Luxottica Retail N. Am., Inc., No. 13-55184,
2015 U.S. App. LEXIS 17071, at *3 (9th Cir. 28, 2015) (holding PAGA waivers
do not conflict with the FAA, and can be heard in arbitration).

183. Iskanian, 327 P.3d at 133.

184. Sakkab, No. 13-55184, 2015 U.S. App. LEXIS 17071 at *3.

185. Id.

186. AT&T Mobility, LLC v. Concepcion, 131 S. Ct. at 1748-53 (2011)
(explaining the rule in Discover Bank preempted the FAA because the state law
would require “arbitrators to apply rigorous, time consuming, and formal
procedures.”) (citation omitted).

187. Weston, supra note 12 (citing Preston v. Ferrer, 552 U.S. 346, 359
(2008)).

188. Weston, supra note 12 at 123.
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for enforcing the Labor Codes.”189

III. UBER LITIGATION: MOHAMED V. UBER TECHS., INC.

The Ninth Circuit has set a strong precedent in upholding an
arbitration clause disallowing Uber drivers from pursuing collective
relief.190 Later, this comment will analyze the Ninth Circuit’s
decision in great detail; for now, a brief background on the case will
be provided.19! Then, this section will discuss other Uber cases and
whether or not they ruled similarly to the Ninth Circuit. To begin,
the facts in Mohamed v. Uber Techs. Inc., are provided for a
background:192

Plaintiff Abdul Mohamed began driving for Uber’s black car service
in Boston in 2012, and for Uber X around October 2014... Like all
Uber drivers, Mohamed used a smartphone to access the Uber
application while driving, which enabled him to pick up customers.
In late July 2013, Mohamed was required to agree to two new
contracts with Uber (the “Software License and Online Services
Agreement” and the “Driver Addendum”; jointly, the “2013
Agreement”) before he was allowed to sign in to the application. The
2013 Agreement provided that it was governed by California law. It
included an arbitration provision requiring Uber drivers to submit to
arbitration to resolve most disputes with the company. It also
included a provision requiring drivers to waive their right to bring
disputes as a class action, a collective action, or a private attorney
general representative action. Drivers could opt out of arbitration by
delivering notice of their intent to opt out to Uber within 30 days
either in person or by overnight delivery service. Mohamed accepted
the agreements and did not opt out.

Nearly a year later, in June 2014, Uber released an updated version
of the Software License and Online Services Agreement and the
Driver Addendum (jointly, the “2014 Agreement”). The 2014
Agreement also provided that it was governed by California law. It
included an updated arbitration provision with an easier opt-out
procedure that enabled drivers to opt out via e-mail as well as in
person or by delivery service. It also included a provision requiring
all disputes with the company “to be resolved only by an arbitrator
through final and binding arbitration on an individual basis only, and
not by way of court or jury trial, or by way of class, collective, or
representative action.” Mohamed accepted these agreements and did

189. Hernandez v. DMSI Staffing LL.C., No. C-14-1531 EMC, 2015 U.S. Dist.
LEXIS 12824, *27 (N.D. Cal. Feb 3, 2015) (quoting Chin, J., concurring) (stating
Congress did not manifest clear intent the FAA should trump California’s police
powers).

190. Mohamed v. Uber Techs., Inc., No. 15-16178, 15-16181, 15-16250, 2016
U.S. App. LEXIS 16413 at *5 (2015).

191. See infra Section III, A (analyzing why the Ninth Circuit incorrectly
ruled in favor of Uber).

192. See infra Section 11, V, a (comparing other courts’ decisions to the Ninth
Circuits).
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not opt out...

In late October 2014, shortly after he began driving for Uber x,
Mohamed’s access to the app was cut off due to negative information
on his consumer credit report, effectively terminating his ability to
drive for Uber. Plaintiff-Appellant Ronald Gillette began driving for
Uber in the San Francisco Bay Area in March 2013. Like Mohamed,
he was required to agree to the 2013 Agreement before signing into
the Uber application in late July 2013.

Also like Mohamed, he did not opt out. In April 2014, Gillette’s access

to the app was cut off because of negative information on his
consumer credit report. This effectively terminated his relationship
with Uber. On November 24, 2014, Mohamed filed a class action in
the Northern District of California against Uber, Rasier, and Hirease,
an independent company that conducted background checks...Two
days later, on November 26, 2014, Gillette filed a separate lawsuit
against Uber, also in the Northern District of California. Gillette
alleged that ...Uber had misclassified him and other employees as
independent contractors in violation of California’s PAGA statute.
Uber moved to compel arbitration in both lawsuits, arguing that
Gillette was bound by the arbitration provision in the 2013
Agreement and Mohamed by the arbitration provision in the 2014
Agreement. The district court denied both motions, Mohamed, 109 F.
Supp. 3d at 1190, and Uber now appeals.193

Furthermore, in the Northern District of California, Judge
Chen held that the delegation clause in the agreement did not
provide that the drivers had clear and unmistakable intent to waive
their right to have a court determine arbitrability questions.”194
Judge Chen deemed the arbitration clause unconscionable because
drivers would have to pay “exorbitant fees just to arbitrate
arbitrability; fees which drivers would not need to pay to litigate
arbitrability in court.”!9 Judge Chen also held that the PAGA
claims were viable because states have an interest in protecting the
drivers.196

On appeal, the Ninth Circuit affirmed in part, reversed in part,
and remanded the case.197 The Ninth Circuit held the District Court
“improperly assumed the authority to decide whether the

193. Mohamed, 2016 U.S. App. LEXIS 16413 at *5-8.

194. Id. at 125 (Chen E.,) quoted in Mohamed, 2015 U.S. Dist. LEXIS 75299
at *19 (emphasis added).

195. Id. (determining the drivers’ acceptance of the arbitration clause
through the app made the clickwrap agreement unconscionable).

196. See Weston, supra note 12 at 125 (discussing Judge Chen’s decision in
Mohamed).

197. Mohamed, 2016 U.S. App. LEXIS 16413 at *33. See Joel Rosenblatt &
Edvard Petterson, Uber Wants Court Stamp on Arbitration Win as Message to
Drivers, BLOOMBERG LAW (Jan. 23, 2017)
www.bloomberg.com/news/articles/2017-01-23/uber-wants-court-stamp-on-
arbitration-win-as-message-to-drivers (stating the 9th Circuit’s decision gives
Uber a win in a lawsuit covering 385,000 drivers in California and
Massachusetts claiming to be employees and not independent contractors).
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arbitration agreements were enforceable,” as questions of
arbitrability should be delegated to the arbitrator except in claims
arising under PAGA.198 The Ninth Circuit also stated the delegation
provision was not unconscionable and the class waiver in the
arbitration agreement did not hinder the parties from vindicating
their rights.19 Finally, the Ninth Circuit held all disputes involving
PAGA under 2014 Agreement should go to the arbitrator, and all
disputes under jurisdiction of the 2013 Agreement should go to the
court.200

1. Uber Litigation: Are Other Courts Following the Ninth
Circuit’s Lead?

Recently, Uber’s arbitration agreements has butted heads with
the NLRB leaving courts the question as to whether their
arbitration agreements violate the NLRA.201 The drivers argue that
Uber’s arbitration agreements are unlawful because of the board’s
decision in Horton 1.202 The NLRB in December 2015 sought the
subpoenas to determine “how Uber screens, hires, disciplines, and
terminates drivers, and how much control the company has over
their day-to-day work.”203 The NLRB also issued the subpoenas, but
Uber did not comply because of other pending litigation.204 A U.S.
Magistrate Judge, Sallie Kim in San Francisco, however, held that
Mohamed and other subsequent litigation has no impact on the
NLRB’s authority to investigate complaints.205

While Uber’s feat with the NLRB may not be over in the
future, the Ninth Circuit has set a strong precedent that the
“delegation provision properly delegated questions of arbitrability
to the arbitrator.”206 Courts within the Seventh Circuit’s

198. Mohamed, 2016 U.S. App. LEXIS 16413 at *12.

199. Id. at 15-22.

200. Id. at 23-26 (stating the PAGA waiver in the 2013 Agreement “is
several from the remainder of the arbitration agreement.”) (citation omitted).

201. Daniel Wiessner, Judge Says Appeals by Uber Drivers Do Not Impact
NLRB Prob., REUTERS LEGAL (Dec. 16, 2016), www.reuters.com/article/labor-
uber-idUSLIN1EBOEE (last visited Mar. 12, 2017).

202. Id.

203. Id.

204. See NLRB v. Uber Techs. Inc., 2016 LEXIS 111052, at *1 (stating the
NLRB has the right to gain information from Uber to determine if drivers are
protected under the NLRA).

205. Wiessner, supra note 201.

206. Zawada v. Uber Techs. Inc., 2016 U.S. Dist. LEXIS 178582 at *13 (E.D.
Mich. Dec. 2016) (citing Congdon v. Uber Techs., Inc., , 2016 U.S. Dist. LEXIS
170138 at *4, (N.D. Cal. Dec. 8, 2016)); Micheletti v. Uber Techs., Inc., No. 15-
1001 (RCL), 2016 U.S. Dist. LEXIS 137318 at *1 (W.D. Tex. 2016); Lee v. Uber
Techs., No. 15 C 11756, 2016 U.S. Dist. LEXIS 140171 at *1 (N.D. I1l. 2016);
Bruster v. Uber Tech., Inc., No. 15-cv-2653, 2016 U.S. Dist. LEXIS 67523 at *1
(N.D. Ohio 2016); Suarez v. Uber Tech., Inc., No. 8:16-cv-166-T-30MAP, 2016
U.S. Dist. LEXIS 59241 at *1 (M.D. Fla. 2016); Varon v. Uber Tech., Inc., No.
MdJG-15-3650, 2016 U.S. Dist. LEXIS 58421 at *1 (D. Md. 2016); Sena v. Uber
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jurisdiction have also followed Uber’s lead in upholding all
authority should be delegated to the arbitrator; however, the courts
have not outright ruled against drivers bringing a collective
action.207 Instead, the U.S. District Court in Gunn stated “the
question of enforceability of the collective action waiver must be
resolved by the arbitrator.”208 In contrast, since the Ninth Circuit’s
ruling, few courts have held that Uber’s arbitration agreement did
“not clearly and specifically indicate the parties’ intent to have the
arbitrator decide if class-action claims are authorized.”209

Judge Rakoff and Judge John E. Stelle, United States District
Court Judges for the Middle District of Florida, have ruled
favorably with Judge Chen in the Northern District of California.210
Judge Rakoff in Meyer, held Uber’s arbitration clause
unconscionable because consumers to the agreement had no
realistic power to negotiate or contest the clause.2!! Judge Rakoff
explained Uber has used two types of user agreements: browsewrap
agreements and clickwrap agreements.2!2 In furtherance, clickwrap
or “click-through” agreements require a website users to click “on
an ‘I agree’ box after being presented with a list of terms and
conditions of use; while browsewrap agreements are agreements
“where the website’s terms and condition of use are generally posted
on the website via a hyperlink at the bottom of the screen.”213 Also,
browsewrap is different than clickwrap because “a browsewrap
agreement does not require the user to manifest assent to the terms
and conditions expressly...a party instead gives his assent simply

Tech. Inc., No. CV-15-02418, 2016 U.S. Dist. LEXIS 47141 at*1(D. Ariz. 2016)
(ruling similarly to the Ninth Circuit).

207. Lee, 2016 U.S. Dist. LEXIS 140171 at *1 (N.D. Ill. Sep. 2016). See Gunn
v. Uber Techs., Inc., No. 1:16-cv-01668-SEB-MJD, 2017 U.S. Dist. LEXIS 11393
at *10 (S.D. Ind. Jan. 2017) (granting Uber’s motion to compel arbitration but
staying the proceedings until the arbitrator decides the question of the collective
action waiver).

208. Gunn, 2017 U.S. Dist. LEXIS 11393. at *10.

209. Marc v. Uber Techs., Inc., No. 16-cv-579-FtM-99MRM, 2016 U.S. Dist.
LEXIS 171942 at *7 (M.D. Fla. Dec. 2016).

210. Meyer v. Kalanick, No. 15 Civ. 9796, 2016 U.S. Dist. LEXIS 99921 at
*1 (2016) vacated and remanded Meyer v. Uber Techs., Inc., 868 F.3d 66, 2017
U.S. App. LEXIS 15497 (2d Cir. N.Y., Aug. 17, 2017).

211. Id. at 7-8; see Alison Frankel, Judge Rakoff’s Soapbox: On Uber,
Arbitration and Fair Play, REUTERS (Aug. 1, 2016), www.blogs.reuters.com/
alison-frankel/2016/08/01/judge-rakoffs-soapbox-on-uber-arbitration-and-fair-
play/ (last visited Mar. 12, 2017) (explaining why U.S. District Judge Jed Rakoff
denied Uber’s motion to “dismiss allegations that Kalanick is the orchestrator
of a vast price-fixing conspiracy involving hundreds and thousands of Uber
drivers.”) (citation omitted).

212. Meyer, 2016 U.S. Dist. LEXIS 99921 at *16-20 See Nguyen v. Barnes &
Noble Inc., 763 F. 3d 1171, 1177 (9th Cir. 2014) (stating in a click wrap
agreement the signor must have actual knowledge of the terms of the
agreement).

213. Nguyen, 763 F. 3d at 1176.
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by using the website.”214

Judge Rakoff, in Meyer, explained that browsewrap
agreements have been abandoned because the agreements do not
provide adequate awareness to the party assenting to the contract;
yet clickwarp agreements are enforceable even when the agreement
disallows class arbitration. 215 Judge Rakoff held in Meyer, that
Uber’s contract is analogous to browsewrap agreements or “sign-in
wrap” contracts, which make the contracts unconscionable.216

Judge Rakoff takes a strong position against both browswrap
and clickwrap agreements. He explains that one’s right to a jury is
a fundamental right guaranteed by the constitution.217

This most precious and fundamental right can be waived only if the
waiver is knowing and voluntary, with the courts’ indulging every
reasonable presumption against waiver’. But in the world of the
Internet, ordinary consumers are deemed to have regularly waived
this right, and indeed, to have given up their access to the courts
altogether, because they supposedly agreed to lengthy ‘terms and
conditions’ that the consumer had no realistic power to negotiate or
contest and often were not even aware of.218

In contrast, Uber’s lawyers in a brief to the Second Circuit
stated that dJudge Rakoff's opinion formed an “erroneous
conclusion” by concluding plaintiff did not assent to the arbitration
provisions, and the district court’s opinion is “out of step” with the
overwhelming weight of authority enforcing electronic
agreements.219 Judge Rakoff stayed the antitrust class action until
the Second Circuit interprets the arbitration clause and decides
whether complainants are compelled to redress their claims in
arbitration.220 On appeal, both parties addressed the question of
whether courts, in the new world of app-based technology, should
take a new outlook on what assent to contract entails. Ultimately,
the Second Circuit vacated Judge Rakoff’s holding.221 The Second
Circuit held that “Uber App provided reasonably conspicuous notice
of the Terms of Service as a matter of California law, and plaintiff's
assent to arbitration was unambiguous in light of the objectively
reasonable notice of the terms.”222 The court remanded to the

214. Id. (citing Hines v. Querstock.com, Inc., 668 F. Supp. 2d 362, 366-67
(E.D.N.Y. 2009)) (citation and quotation marks omitted) (alteration in original).

215. Meyer, 2016 U.S. Dist. LEXIS 99921 at *20-23.

216. Id. at 34-35.

217. Frankel, supra note 211 at *1(discussing Judge Rakoff’s opinion in
Meyer).

218. Meyer, 2016 U.S. Dist. LEXIS 99921 at *1 (quoting Rakoff, J.S.).

219. See Frankel, supra note 211 at 2 (quoting Uber’s lawyers in Uber’s brief
to the Second Circuit).

220. Meyer, 2016 U.S. Dist. LEXIS 114844 at *1.

221. Meyer v. Uber Techs., Inc., 868 F.3d 66 (2nd Cir. 2017).

222. Daniel W. Staples, Uber Wins Appeal on Embedded Terms of Service
Link, COURTHOUSE NEWS SERVICE (August 18, 2017) (explaining the Second
Circuit’s decision in Meyer).
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district court to consider whether defendants have waived their
rights to arbitration and for any further proceedings.”223

III. ANALYZING THE APPLICATION OF PRECEDENT AND
ADDRESSING ARBITRABILITY TO THE 9TH CIRCUIT’S
OPINION IN MOHAMMED V. UBER TECHNOLOGIES.

First, this section analyzes why the delegation clause in Uber’s
arbitration agreement is ambiguous,?24 and demonstrates why the
arbitration agreement is unclear as to whether PAGA claims will be
heard in front of a judge or arbitrator.225 Second, this section
demonstrates that if the PAGA waiver is found to be unenforceable,
the waiver should not be severed from the arbitration agreement,
because the entire arbitration agreement should be become
invalid.226 Third, it argues why Uber’s arbitration agreement is
unconscionable.22? Fourth, it explains why Uber’s disallowance of
class actions, PAGA claims, and administrative labor claims is a
violation of the vindication of rights doctrine.228

A. The Delegation Clause: Who Decides the Judge or
the Arbitrator?

The U.S. Supreme Court in Southland Corp., held the FAA
preempted a California statute prohibiting arbitration clauses.
Since that decision companies have seized the opportunity to embed
contract restrictions into arbitration clauses.229 As a result, drafters
of arbitration clauses have a found a new way “to strip judges of
their traditional role as bulwarks against overreaching arbitration
clauses.”?30 Uber has followed this trend by placing specific
language within their arbitration clauses to protect their company
from litigating class, collective actions, and representative actions
in court.23! While Uber drivers have pushed back against these
arbitration clauses, no success has surmounted.232 Courts have
followed the trend to rule in favor of companies to compel all

223. Id.

224. Infra Section III, A.

225. Infra Section III, B.

226. Infra Section III, B.

227. Infra Section III, C.

228. Infra Section III, D.

229. Southland Corp. v. Keating, 465. U.S. 1, 10-11 (1984) (explaining the
FAA favors a liberal federal policy favoring arbitration agreements). See D.R.
Horton, Inc., 357 N.L.R.B. 2277 at 456 (stating Companies have capitalized on
the federal policy favoring arbitration agreements).

230. Southland Corp., 465 U.S. at 468.

231. Mohamed v. Uber Tech. Inc., 2016 U.S. App. LEXIS 16413 at *15 (9th
Cir. 2016).

232. See supra note 6 (listing cases where drivers have sued Uber).
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disputes into arbitration.233

The Ninth Circuit stated in the 2013 arbitration clause, “the
delegation provisions clearly and unmistakably delegate the
question of arbitrability to the arbitrator for all claims except
challenges to the class, collective, and representative actions waiver
in the 2013 agreement.”23¢ The Court stated that pursuant to the
U.S. Supreme Court in Rent-A-Center, the agreement must be
enforced according to 1its’ terms, granting the arbitrator
determination of “arbitrability as to all claims except those specially
exempted.”235 The Court contends a presumption exists in
arbitration agreements that courts will decide questions of
arbitrability.236 The 2013 arbitration agreement states:

Except as it otherwise provides, this Arbitration Provision is intended
to apply to the resolution of disputes that otherwise would be resolved
in a court of law or before a forum other than arbitration. This
Arbitration Provision requires all such disputes to be resolved only
by an arbitrator through final and binding arbitration and not by way
of court or jury trial.237

Such disputes include without limitation disputes arising out of or
relating to interpretation or application of this Arbitration Provision,
including the enforceability, revocability or validity of the Arbitration
Provision or any portion of the Arbitration Provision.238

The Ninth Circuit stated the 2014 Agreement avoided the
delegation problem by specifically requiring all questions of
arbitrability to go to the arbitrator because the agreements
provides, “all such matters shall be decided by an arbitrator and not
by a court or judge.”239 The Ninth Circuit interpreted the venue
provisions the same as the provision states “any disputes, actions,
claims, or causes of action arising out of or in connection with this
Agreement or the Uber Service Software,” (the 2013 and 2014
Agreement][s]) “shall be subject to the exclusive jurisdiction of the
state and federal courts located in the City and County of San
Francisco.”240 The Ninth Circuit explained the venue provision’s
purpose was to “identify the venue of any other claims that are not

233. Id.

234. Mohamed, 2016 U.S. App. LEXIS 16413 at *15. See Oracle Am., Inc. v.
Myriad Grp. A.G., 724 F.3d 1069, 1072 (9th Cir. 2013) (stating “in issue is for
judicial determination unless the parties clearly and unmistakably provide
otherwise.”) (citation omitted).

235. Mohamed, 2016 U.S. App. LEXIS 16413 at *15; Rent-A-Center West
Inc., v. Jackson, 130 S. Ct. at 2778 (2010).

236. Oracle Am., 724 F.3d at 1072.

237. Mohamed, 2016 U.S. App. LEXIS 16413 at *9 n. 3.

238. Id.

239. Id. at *10 (comparing the language here to that at issue in Momot v
Mastro, which held the language clearly and unmistakably indicated the intent
for the arbitrator to decide threshold questions of arbitrability). Momot v.
Mastro, 652 F. 3d 982, 988 (9th Cir. 2011).

240. Mohamed, 2016 U.S. App. LEXIS 16413 at *13.
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covered by the arbitration agreement.”241

First, it must be addressed if the 2013 and 2014 Agreements
clearly and unmistakably delegate the question of arbitrability to
the arbitrator.242 Then, it must be determined whether there is a
contract delegating the issue of arbitrability to the arbitrator to
decide if the contract is enforceable. In analyzing the 2013 and 2014
Agreements, it is ambiguous as to whether the drivers clearly and
unmistakably delegated the contract to the arbitrator as often the
signors to these types of employment contracts do not read the fine
printed terms.243

Recently courts have taken the approach to not consider
whether the contract had been read and entered into on a smart
phone app.244 Courts presume mutual assent 1s present.245
However, by that presumption courts neglect to consider basic
contract principles as to whether both parties assented to the
contract. Courts along with the Ninth Circuit should recognize
whether the parties assented by writing, orally, or by conduct.246
Also, courts in determining mutual assent, must investigate if the
drafter of the contract made the adverse party aware of the contract
terms, and if the adverse party assented to the contract.247 If the
parties agreed or consented to arbitrate, the arbitration agreement
cannot be ruled unconscionable.248 As a result, parties must make
their intent to delegate to the judge or the arbitrator unmistakably
clear in the arbitration agreement to avoid making a mutual
mistake.249

Here, the Ninth Circuit held this same rule stating that the
parties clearly delegated all issues to the arbitrator.250 Yet, the
Ninth Circuit does not recognize arbitration agreements as

241. Id. at *14.

242. Rent-A-Center, 561 U.S. at 69-70 (stating “parties can agree to arbitrate
gateway questions of arbitrability, such as whether parties have agreed to
arbitrate or whether their agreement cover a particular controversy”). See Brief
of Respondent-Appellee at 8, J&K Admin. V. Robinson, No. 16-95 (September
21, 2016) (explaining the significant language contained in the delegation
clause determines whether the issue should be decided by the arbitrator or the
judge).

243. See Rent-A-Center, 581 F. 3d at 917. See generally D.R. Horton, Inc.,
357 N.L.R.B. 2277 at 467. But see Awuah v. Coverall N. Am., Inc., 554 F. 3d 7,
12-13 (1st Cir. 2009) (stating the courts must consider fairness when analyzing
delegation clauses).

244, Meyer v. Kalanick, 2016 U.S. Dist. LEXIS 99921 at *18 (S.D.N.Y. 2016).

245, Id.

246. Binder v. Aetna Life Ins. Co., 89 Cal. Rptr, 2d 540, 551 (Cal. App. 1999).

247. Restatement (Second) of Contracts § 19(2) (1981).

248. Cullinane v. Uber Techs. Inc., 2016, U.S. Dist. 88808 at *10 (D. Mas.
July 2016).

249. Aimian v. Yahoo., Inc., 83 Mass. App. Ct. 565, 573-574 (2013) (stating
in online contract analysis is the same around the country, contracts will be
adhered too as long as they have been reasonably entered into).

250. Mohamed v. Uber Tech. Inc., 2016 U.S. App. LEXIS 16413 at *11 (9th
Cir. 2016).
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contracts.251 The Ninth Circuit did not address if drivers manifested
consent to the arbitration agreement to summit their claims to the
arbitrator.252 The California District Court in Commercial Factors
Corp., argues:

Clarity and conspicuo